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An individual or business may invest in a number of different types of foreign assets for a variety of reasons. 
One person may purchase a condo in the U.S as a vacation or investment property. Another individual may 
diversify their retirement portfolio by investing in non-Canadian securities. How about the corporation that 
purchases the beach house for promotional purposes?  The common theme in all of these scenarios is that 
the taxpayer may have additional filing and tax requirements with CRA (beyond simply reporting the earnings 
on the investments). Due to the broad scope of rules, or simply lack of knowledge by the investor, many parties 
may be inadvertently non-compliant. 

CRA has introduced a number of initiatives both within their organization, and in collaboration with other groups, 
to reduce offshore tax evasion and avoidance. This renewed focus has made it particularly important for those 
with foreign assets to ensure that they are fully compliant with their tax obligations, both in Canada and abroad. 
Non-compliance can result in expensive penalties and lengthy audits. 

While the issues may be vast, we will focus on the most common issues relating to foreign assets which 
generate investment or property income. There are a number of special considerations for, for example, foreign 
pensions and multinational corporations, however, we will not explore those in this issue. 

Specifically, we will discuss:

• PART 1: CRA Focus on Offshore Activities

• PART 2: Income and Foreign Tax Credits from Offshore Assets 

• PART 3: Other Filing Requirements
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CRA is increasing their information sharing and 
collaboration with international and domestic 
partners related to tax compliance in an effort to 
combat tax evasion and avoidance. In fact, the 
2016 and 2017 Federal Budgets proposed to 
inject nearly $1 billion in additional support to this 
end. Some of the projects or programs CRA have 
instituted to address perceived abuses include the 
following:

• Reviewing International Electronic Funds 
Transfers (EFTs) over $10,000 – Since 
January 2015, financial institutions have been 
required to disclose to CRA international EFTs 
of over $10,000. CRA is in the process of 
automating their ability to look at the reported 
EFTs. In the meantime, CRA is reviewing all 
EFTs exceeding $10,000 between Canada 
and four jurisdictions each year. The first 
two targets were Isle of Man and the Island 
of Guernsey. As of March 31, 2017, CRA 
had analysed over 41,000 transaction worth 
over $12 billion, related only to the first four 
jurisdictions of interest. 

• Reviewing Information Provided to CRA 
from the Taxpayer – Information provided 
on certain forms, such as the Form T1135 
(discussed in PART 3), is used to address 
perceived risks of tax evasion or avoidance.  

• Automatic Exchange of Financial 
Information with Other Jurisdictions – The 
Common Reporting Standard provides for 
the automatic exchange of financial account 
information between tax administrations. Close 
to 100 jurisdictions are implementing this 
Standard. CRA has targeted implementation to 
be complete in 2017, with the first exchanges 
to occur in 2018. In addition to the Standard, 
treaties and agreements also provide for 
information exchange. 

• Information Obtained from Data Leaks 
– There have recently been a number of data 

leaks, such as the Panama Papers.  CRA has 
stated that they are using these leaks to select 
and focus audits.

• Encouraging Canadians to Report 
Aggressive Offshore Tax Avoidance – 
The Offshore Tax Informant Program (OTIP) 
was introduced by CRA to obtain information 
on international tax non-compliance.  As of 
April 30, 2017, over 227 taxpayers are under 
audit due to information received through this 
program.

• Information Sharing and Collaboration 
– Domestically, CRA is working with the 
Department of Justice, the RCMP, and the 
Public Prosecution Service of Canada. 
CRA also obtains information (such as real 
estate and vehicle data) from the provinces/
territories and other branches of government.  
Internationally, amongst a number of initiatives, 
Canada is working with the Organisation for 
Economic Co-Operation and Development 
(OECD) to collaborate on global tax issues. 

• Improving CRA Processes to Identify High 
Risk Taxpayers – CRA uses much of the 
information obtained from various means noted 
above to improve their systems to identify high 
risk taxpayers. 

• Reviewing Current Programs – CRA is 
reviewing and modifying current programs. 
For example, on June 9, 2017 CRA released 
proposals to significantly change the Voluntary 
Disclosure Program in light of consultations 
and reports from various groups such as the 
Offshore Compliance Advisory Committee. 

• Identifying Promoters of Aggressive Tax 
Schemes – CRA is obtaining information from 
other tax authorities relating to tax promoters 
and tax schemes.  

PART 1: CRA Focus on Offshore Activities
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Tip: While CRA is focused on combatting offshore tax evasion and avoidance, so to are a number of 
foreign jurisdictions. Care should be provided to be compliant both in Canada and abroad.

The filings and types of taxes required are dictated 
by the terms of the domestic tax laws of Canada 
and the foreign jurisdiction, in combination with the 
treaty between the two.  The first step is to determine 
of which country the individual or corporation 
holding the investment is a resident.  Canada taxes 
its residents on their worldwide income.

Rights to Taxation

For individuals, once residency is determined, that 
home country will generally have a right to tax on the 
taxpayer’s worldwide income.  However, the income 
generated from property located or sourced in the 
other jurisdiction would generally be taxed in that 
jurisdiction first.  

Many countries will require that an amount be 
withheld from payments to non-residents of their 
country.  It is important to determine whether these 
amounts are final taxes, or rather, source deductions 
which act as a deposit against a final tax to be 
determined upon filing of a return.  We will cover 
this concept in more detail in the Withholdings 
subsection.

Once the final tax is paid in the foreign jurisdiction, 
the treaties prevent or reduce double taxation by 
allowing a tax credit and possibly a deduction for 
the amount paid.  The maximum amount of foreign 
tax credit allowed is based on a formula.  Often, if 
the foreign tax paid surpasses the allowed amount, 
a deduction against income may be claimed on the 
remainder.

For corporations, if we assume that there are only 
investments earning passive income in the foreign 
country, earnings will generally be taxed in the 
same way as individuals, with the exception being 

that the foreign country may have different rates 
and forms to be used for corporations.  There is 
also the possibility that a Canadian individual 
or corporation may have an interest in a foreign 
corporation which generates passive income.  This 
scenario is discussed later.

Foreign Tax Credit

The first step is to break income and the related 
foreign tax (it must be an income or profit tax only) 
into two pools per country: a business pool, and 
a non-business pool.  For example, if there are 
earnings from three countries, there could be six 
pools.  Once the income and foreign tax for each of 
these pools is calculated, a notional determination 
must be made of the total Canadian tax that would 
have to be paid on each pool (before foreign tax 
credit reductions).  The maximum amount of the 
credit for each pool is generally the lesser of the 
actual foreign tax paid in the year, and the notional 
amount otherwise payable in Canada.  

For non-business income, the sub-category of 
“property income” exists (also described as 
passive or investment income).  Income from real 
or immovable property is specifically excluded from 
the property income category. For individuals, the 
amount of foreign tax paid on property income, 
has the further restriction of being eligible only to 
the extent of 15% of the related foreign income.  
However, the excess foreign tax paid can be 
deducted. 

The formula for calculating the notional tax otherwise 
payable in Canada for non-business income in a 
particular pool is generally: the foreign income for 
the particular pool, divided by worldwide income 

PART 2: Income from Offshore Assets
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(modified by a few amounts), multiplied by total 
Canadian tax.  The calculation for the tax otherwise 
payable for business income is similar.

Foreign Tax Paid (FTP)

Withholdings

In determining the foreign tax credit, it is important 
to identify what counts as an eligible foreign tax 
paid.  One of the most confused areas has to do 
with withholding taxes.  An amount is only a FTP if 
it is essentially a final tax amount paid to the foreign 
country.  It is therefore important to determine 
whether the amount paid is truly a final tax, or simply 
a deposit withheld.

Many countries apply a flat rate tax, withheld from 
payments to non-residents of their country, with the 
rates based on the classification of income (e.g. 
dividend, interest, etc.), and subject to reduction by 
income tax treaties.  As the tax applies at a fixed 
rate, there is generally no further filing requirement 
in the foreign country.  These would generally be 
considered a final tax eligible for the foreign tax 
credit.  

Often, income earned from passive investments 
held in portfolios, will be subject to such flat taxes.  
This is why the amount of foreign tax withheld and 
reported on the applicable slip and supporting 
documents from the investment broker should 
suffice as support for the claim.

On the other hand, income that is more active in 
nature can require specific tax returns be filed in 
the foreign country.   The exact nature of these 
requirements are based on the domestic law of 
the country, and therefore can vary significantly.  In 
such cases, only once a return is filed, and ultimate 
tax liability established, can the taxpayer claim 
a foreign credit.  If the individual were to claim a 
foreign tax credit without filing the return, and using 
only the withheld amount, the CRA would likely 
deny it.  These types of withholdings are common 
in relation to employment and rental income.

It is also important to note that some further options 
may exist.  For example, in some circumstances, a 

Canadian investing in the U.S. may file appropriate 
forms to treat certain types of passive income as 
“effectively connected” to the U.S.  Doing so would 
essentially convert the withholdings into a deposit 
rather than a final liability.  In such a case, the person 
will be required to file a U.S. tax return which would 
calculate the liability in line with a U.S. person as 
opposed to being subject to the final taxation at 
source rules and rates.  This option is commonly 
used for income from real estate rentals.

As indicated, knowing how the domestic tax laws of 
the second country treat the withholding is essential 
in determining whether it is eligible for the foreign 
tax credit.  As the number of countries in which 
Canadian tax residents may hold investment 
property is extensive, additional support may be 
required to educate or prove to the CRA that the 
tax paid is final, and that the support provided is 
sufficient.

Support

CRA commonly reviews FTC claims.  What would 
constitute sufficient support has shifted over 
the past few years, and will likely shift over time. 
Currently CRA commonly asks for any or all of the 
following:

• a notice of assessment or equivalent document 
from the foreign tax authority;

• a statement from the applicable foreign tax 
authority indicating foreign income and/or final 
tax liability (e.g. an account transcript from the 
IRS (U.S.);

• foreign income slips;

• a statement from the employer indicating 
foreign income and final tax liability (this is 
more applicable, in a, for example, pay as you 
earn tax system);

• a foreign tax return and all attachments.

Tip: CRA may require supporting documents 
that are written in a language other than French 
or English to be translated.
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If unable to provide the above, CRA may accept 
proof of a refund received or payment made to 
them in forms such as bank statements, cancelled 
cheques, or official receipts. In such cases, the 
following information has to be clearly indicated:

• that the payment was made to or received from 
the applicable foreign tax authority;

• the amount of the payment or refund;

• the tax year to which the payment or refund 
applies; and

• the date that the amount was paid or received.

The extent of CRA’s documentation requirements 
has attracted criticism due to the administrative 
burden it imposes on the taxpayer earning foreign 
source income.

Types of taxes paid

Different countries have different types of taxes and 
fees that may be required as a result of ownership of 
an asset in their jurisdiction.  In order for a tax to be 
eligible for the credit, it must be based specifically 
on income or profits.  Since a capital gain is 
included in income for Canadian tax purposes, 
tax paid on such foreign gains will also be eligible.  
Examples of items which do not generally qualify 
include property taxes, gift taxes, capital taxes, and 
inheritance taxes. 

Capital Gains

When a foreign asset is sold, a capital gain may 
result.  If the asset sold is real estate or immovable, 
the geographic location of the asset is important.  If 
located in the second country, the second country 
will have first rights to taxation on the gain.  Those 
foreign taxes may then be used in the determination 
of the foreign tax credit for Canadian tax purposes.  
Keep in mind that capital gains would be part of 
the non-business income pool.  However, sales 
of property acquired for the purpose of resale at 
a profit would generally result in ordinary business 
income, and not capital gains.  One example would 
be real estate purchased for development, or for 
resale rather than some other use, such as earning 

rental income or personal occupation.  Therefore, 
it would be part of the non-business income pool.   

A gain may also be experienced on the sale of a 
passive investment security listed on a foreign 
stock exchange.  Such an asset is considered to 
be sold in the place where the stock exchange 
is located.  This means that the asset may first 
be subject to taxation in the country in which it is 
listed.  The resulting tax paid may then offset the 
required tax payable in Canada via the foreign tax 
credit rules.  However, note that it is also common 
for countries not to tax gains on securities trades 
by non-residents, or for such gains to be exempted 
under income tax treaties.

Foreign Exchange 

Income earned from the foreign asset must be 
converted into Canadian dollars.  The CRA has 
noted that in most cases it will allow the taxpayer 
the option of using the exact exchange rate at the 
time of transaction, or the average rate for the year, 
so long as the method chosen is used consistently, 
and the income is earned evenly throughout the 
year.

Capital gains, however, are limited in potential 
treatments.  It is the CRA’s position that the exact 
value in Canadian dollars at the time of purchase, 
and time of sale, should be used in order to 
calculate the gain.  

Tip: Keep in mind that a capital gain may be 
experienced for Canadian tax purposes even 
if no gain was experienced in the foreign 
jurisdiction.  This may occur as a result of 
fluctuations in exchange rates.  For example, 
if $100,000 CDN was expended to buy a 
$100,000 USD property in the U.S., and it was 
sold 2 years later for exactly the same amount 
in USD, but the foreign exchange rate at time of 
sale made it worth $150,000 CDN, a $50,000 
CDN foreign exchange gain would have 
occurred.  This is a very challenging scenario 
because there likely would not have been U.S. 
tax paid to offset some of the Canadian tax.
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Income Earned in Foreign Flow-Through 
Entities 

It is possible that a person may earn income through 
an entity that is partnership-like in nature, in that the 
income tax liability flows through to the investor 
rather than staying with the entity.  The first step 
is to determine if it would actually be considered 
a partnership according to Canadian law.  This 
can be problematic because an entity in a foreign 
jurisdiction may be called a partnership there, but 
would not be for Canadian purposes.  CRA has 
been known to occasionally give its opinion on 
whether a particular type of foreign entity would be 
considered a corporation or partnership. 

If considered a partnership for Canadian purposes, 
the investor’s portion of the income, regardless 
of whether it was distributed to them, will be 
considered taxable income to the investor.  If it is 
viewed as a corporation, income earned and left 
inside the entity will not generally be taxable to the 
individual until funds are distributed.  Once the 
earnings are distributed, the investor will generally 
be viewed to have received a taxable dividend.  
Therefore, a key difference between the structures 
is the timing of the income inclusion and taxation 
for Canadian purposes.  This can be problematic. 

In the U.S., the use of flow-through entities is fairly 
common.  Consider a passive investment in a U.S. 
Limited Liability Corporation (LLC).  It may be 
treated in the U.S. as a flow-through entity, which 
means that the investor would be required to pay 
tax as the entity earned income, rather than when it 
was distributed to the investor.  Under Canadian law, 
however, it is generally considered a corporation.  

Therefore, a Canadian resident investor would have 
to pay U.S. tax as the LLC earned income, but pay 
Canadian tax once the funds were distributed.  The 
timing difference causes a major problem in that 
the foreign taxes paid in a previous year cannot be 
used for the foreign tax credit in a later year.  As a 
result, double taxation may occur. 

Tip: The CRA has recently opined that Florida 
and Delaware LLPs and LLLPS would be 
considered corporations for Canadian tax 
purposes.

Investing in a Foreign Corporation Earning 
Passive Income

A Canadian resident taxpayer that holds an interest 
in a foreign affiliate corporation earning passive 
investment income (such as royalties, interest, 
rent) may be subject to additional complexities and 
taxation. In this case, the taxpayer may be required 
to include in their income the percentage of the 
foreign corporation’s passive income in proportion 
to their interest in the corporation.   This type of 
income is called Foreign Accrual Property income, 
or in short, FAPI.

Essentially, these rules aim to prevent Canadian 
taxpayers from avoiding tax by earning passive 
income in foreign holding companies and not 
bringing the earnings back to Canada.  The FAPI 
rules are extremely complex, and can encompass 
many ownership structures, as well as a variety of 
income sources not typically considered passive in 
nature.

Although a Canadian resident taxpayer may be 
diligently reporting all income associated with their 
offshore investments, they may still not be fully 
compliant with the Tax Act. Below we will discuss 
some additional filing requirements related to 
offshore investments that may be overlooked. 

Form T1135 – Foreign Income Verification 
Statement

Certain Canadian resident taxpayers (individuals, 
corporations, partnerships, and trusts) are required 
to file Form T1135 if, at any time in the year, the 

PART 3: Other Filing Requirements
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total cost of specified foreign property held by 
the taxpayer exceeds $100,000 Canadian. Form 
T1135 provides CRA with information on taxpayer’s 
offshore assets. It does not impact a taxpayer’s 
tax liability. This Form is required in addition to 
reporting any income earned on the foreign assets 
as discussed in PART 2. 

Some of the more common types of specified 
foreign property includes:

• funds or intangible property (patents, 
copyrights) situated, deposited or held outside 
of Canada;

• tangible property situated outside of Canada;

• shares of the capital stock of a non-resident 
corporation held by the taxpayer or an agent 
on behalf of the taxpayer (e.g. foreign securities 
held in Canadian brokerage accounts will be 
specified foreign property); 

• a debt owed by a non-resident;

• an interest in a mutual fund trust or corporation 
that is not resident in Canada; and 

• shares of a corporation resident in Canada 
held by the taxpayer or for the taxpayer outside 
of Canada. 

Specified foreign property does not include 
property used or held exclusively in carrying 
on an active business; property used primarily 

for personal use; property held in a registered 
Canadian account (such as a TFSA, RRSP, or 
RRIF); an interest in most foreign retirement plans 
(e.g. a U.S. IRA); or a share or interest in a foreign 
affiliate (see discussion below). Those with an 
interest in a foreign affiliate may be required to file 
Form T1134. Form T1135 is due at the same time 
as the taxpayer’s income tax return. 

What if an individual jointly holds specified foreign 
property with their spouse or another individual?

CRA has opined that each spouse’s or individual’s 
contribution to the jointly held specified foreign 
property should be compared to the $100,000 
threshold. 

For example, where one spouse contributes 
$75,000 towards the purchase of a specified 
foreign property, but also gifts $75,000 to their 
spouse, who in turn contributes it towards that 
purchase, each spouse’s contribution would be 
$75,000. Provided neither hold any other specified 
foreign property, neither would be required to 
file Form T1135 since their individual holdings 
do not reach $100,000. However, if one spouse 
bought the specified foreign property outright for 
$150,000, they would be required to file Form 
T1135. 

What are the consequences of not filing this Form, 
if required?

If Form T1135 is not timely filed, a penalty of $25/
day up to a maximum of $2,500 per annual filing 
may be assessed. So, for example, if a taxpayer 
purchased a rental property in the U.S. in 2008 
for $150,000, but never filed a T1135 in respect of 
that property (although they reported the income 
earned), they would be subject to a $2,500 penalty 
for each year from 2008-2016. That is a $22,500 
penalty plus interest! 

While other penalties exist in relation to this Form, 
the above noted penalty for failure to file is the most 
common. 

Tip: Most full-service investment brokers 
track the cost of foreign investments which 
will be useful in completing Form T1135. 

Tip: Cash deposited in Canada is not 
specified foreign property regardless 
of the denomination of the currency. 
However, cash deposited outside Canada 
is specified foreign property, even if 
denominated in Canadian dollars. 
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Tip: If you should have filed Form T1135 in 
a prior year, consideration may be given to 
an application into the Voluntary Disclosure 
Program where CRA may waive the penalty. 

Further, where a taxpayer has failed to accurately 
and completely file the Form T1135 on time, and did 
not report the income associated with the specified 
foreign property, the normal reassessment period 
(3 – 4 years depending on the type of taxpayer) for 
the taxpayer’s tax return is extended by three years. 

Form T1134 – Information Return Relating to 
Foreign Affiliates 

While Form T1135 is required for most types of 
investments held outside Canada, Form T1134 is 
required for those (individual, corporation, trust or 
partnership) with an interest in a specific asset, 
a foreign affiliate corporation, whether or not the 
taxpayer controls it.

A foreign affiliate is basically a non-resident 
corporation where the taxpayer has at least 1% 

equity in the corporation, and the taxpayer and 
those related to the taxpayer have a total combined 
equity of at least 10%. CRA waives the Form T1134 
filing requirement for “dormant” or “inactive” foreign 
affiliates. 

Form T1134 is due within 15 months of the end of 
the taxation year. 

Tip: Individuals who hold significant offshore 
assets should contemplate and plan for any 
Estate tax in the foreign jurisdiction on the 
death of the individual. 

Other Filing Issues 

The above are but two filing requirements for those 
who may invest in assets outside of Canada. Those 
who carry on a business outside of Canada may 
have significantly more filing obligations. In addition, 
there may be additional filing requirements in the 
foreign country.

CONCLUSION
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While the purchase of assets offshore may make sense from an investment perspective, acquiring these assets can 
bring unanticipated complexities. Care should be provided to be fully compliant with the Canadian and foreign filing 
obligations. The costs of all Canadian and foreign compliance requirements, as well as the Canadian and foreign 
income tax costs, should be considered in evaluating the rate of return expected, and therefore the merits of the 
investment.


