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MONTHLY TAX UPDATE 

10 Minute Summary 
Issue No. 434 – October 2017 

This 10 Minute Summary highlights a general conclusion and/or subject matter discussed in each Monthly Tax 
Update Newsletter article. Please refer to the full detailed article for the particulars relevant in each scenario.  

Most items are based on a recent publication from one of the following categories: “TCC” – Tax Court of Canada, “CRA” – 
CRA document/interpretation, “FCA” – Federal Court of Appeal, “FCC” – Federal Court of Canada, “SCC” – Supreme Court 
of Canada and “Article” – Media article or professional firm commentary. 

434(1) GOVERNMENT RELEASES 
• One Finance and four CRA Releases including a small

business deduction webinar. – CRA

434(2) PERSONAL TAX 
• A listing of activities which count in respect of time

spent on life sustaining therapy for purposes of the
disability tax credit provided. – TCC

434(3) EMPLOYMENT INCOME 
• Reimbursement of tax advisory costs incurred due to

employer payroll errors would not be a taxable
benefit. – CRA

• Stock option deduction allowed in the sale of non-
CCPC shares acquired by the exercise of a stock
option. Court examined if shares were “prescribed
shares”. – FCA

434(4) BUSINESS/PROPERTY INCOME 
• Case involving “yield analysis” indirect verification of

income technique for marihuana production in
combination with bank deposit analysis of unreported
logging income. – TCC

434(5) CAPITAL GAINS/LOSSES 
• Allowable business investment loss was available

where interest was required, but never paid. – TCC
• Remaining land after the destruction of a principal

residence would not be eligible for designation as such
in years after the destruction. – CRA

• Forward contract loss, resulting from a bet against a
short-term increase in a stock (that the taxpayer also
owned), was not considered a hedge and, therefore,
was a loss on account of income. – TCC

434(6) TAX CONSULTATION ON PRIVATE 
CORPORATIONS 
• A number of additional issues related to the tax

consultation on private corporations discussed. –
Article

434(7) PARTNERSHIPS 
• A deemed gain due to a limited partner’s negative

adjusted cost base cannot be added to that corporate
partner’s capital dividend account. – CRA

• The application of the debt forgiveness rules in a
tiered corporate partnership considered. – CRA

434(8) OWNER-MANAGER REMUNERATION 
• A director was liable for unremitted source deductions

approximately 6 years after the corporation went
bankrupt. – TCC

434(9) CORPORATE REORGANIZATION 
• Section 55 – Related party exemption applied in an

internal reorganization which split a real estate
corporation into two, each owned by a sibling, both of
which the parents retained voting control of. – CRA
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434(10) CORPORATE TAX 
• Where a corporate owned life insurance policy has

more than one corporate beneficiary, the addition
to the capital dividend account for each beneficiary
would be reduced by the full adjusted cost basis of the
policy. – CRA

• Whether a corporation can earn commission
income is a question of fact, but requires more than
simply an assignment of income. – CRA

434(11) CRA 
• Waiver to extend the normal reassessment period

found to be enforceable. – TCC
• Proposed changes to the Voluntary Disclosures

Program is expected to take effect January 1, 2018.
Consider submitting disclosures before that date if relief
may be limited by the proposals. – Article

• Only where unclarity or ambiguity in legislation exist
should parliamentary intention be used. – TCC

• CRA entitled to collect GST/HST payable by
bankrupt taxpayer from creditor paid shortly before
the bankruptcy. – FCA

• CRA liable for interest on funds obtained under
Jeopardy Order and subsequently returned to the
taxpayer. – FCA

• CRA released their 2017 T1 filing statistics which
noted the continued trend of more efiled and netfiled
T1s. – CRA

434(12) ESTATE PLANNING 
• Indirect payment of a deceased’s TFSA to their

surviving spouse may still constitute an exempt
contribution. – CRA

• It is possible for a testamentary trust to be a
beneficiary of an estate, permitting income from a
right or thing to be deferred until realized by the
testamentary trust. – CRA

• Taxpayer unable to go back beyond 1 year to obtain
retroactive CPP survivor benefits. – FC

• Many Canadians, especially women, should consider
deferring application for CPP. – Article

434(13) CHARITIES/NPOS 
• Donation of photography collection to a museum still

under review by Canadian Cultural Property Export
Review Board four years later. – Article

• The adjusted cost basis of an interest in a life
insurance policy is generally a reasonable proxy for
the “cost” for the specific purpose of determining the
fair market value of a donated policy. – CRA

434(14) RELATIONSHIP BREAKDOWN 
• Both separated spouses were able to claim the wholly

dependent credit despite only one party making a
payment (both were obligated to pay, but only one
payment was made, representing a net amount). – TCC

434(15) INTERNATIONAL 
• Form T1135 discussed. Specific examples of property

which would and would not be specified foreign
property provided. – Article

• CRA does not generally consider health services to
the general public to constitute services to a
government. Therefore, Swiss retirement pension in
respect of nursing services would not be exempt
under Canada-Switzerland Tax Treaty. – CRA

• Tax Court holds jurisdiction to determine whether the
purchase of a property in a foreclosure is a purchase
from the non-resident from whom it was foreclosed. –
Supreme Court of British Columbia

• Sale of a U.S. Limited Partnership interest by a
non-resident (of the U.S.) may be exempt from U.S.
tax. – Article

• IRS waives penalty for certain partnerships who filed
returns late for 2016. – IRS

• Tax consequences for dispositions of Canadian real
estate by U.S. taxpayers considered. – Article

434(16) WEB TIPS 
• A means to access the status of cases in the Federal

Court of Appeal provided. – Government

434(17) GST/HST 
• Reasonable efforts to verify GST/HST registration of

suppliers is sufficient to allow input tax credits. – TCC
• Single payment for services in and outside of Canada

represented the supply of two separate services, so
GST/HST applied only on the services rendered in
Canada. – FCA

• Property manager was an agent of the taxpayer, so
the taxpayer was entitled to input tax credits. – TCC

434(18) DID YOU KNOW… 
• Grants to resume operations offered in connection with

the B.C. wildfires. – Government Releases
• Benefits paid out of the Ontario Basic Income Pilot

project would be considered social assistance
payments. – CRA

• Information on Canadians crossing the border into
the U.S. will soon be available to the Government of
Canada. – Article
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GOVERNMENT RELEASES 

434(1)  Consider 

 

FINANCE RELEASES (www.canada.ca/en/department-finance.html) 
1. September 5, 2017 – Finance 

Minister Bill Morneau and Minister of 

Small Business and Tourism, Bardish 

Chagger, are undertaking a cross 

country listening tour with respect 

to the proposed changes to the 

CCPC taxation.  

 

2. October 3, 2017 – Late Breaking: As the consultation period 

regarding taxation of private corporations comes to an end, those 

proving submissions were thanked.  The next steps will be based 

on the following key principles: keeping taxes low for small 

businesses; avoiding unnecessary red tape; ensuring that the 

“Changes coming to 

tax proposals?” 

 

WHAT’S INSIDE 

1. Government Releases 

2. Personal Tax 

3. Employment Income 
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5. Capital Gains/Losses 

6. Tax Consultation on Private 
Corporations 
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http://www.canada.ca/en/department-finance.html
http://www.fin.gc.ca/n17/17-077-eng.asp
http://www.fin.gc.ca/n17/17-091-eng.asp
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transfer of a family business to the next generation is not 

affected; and conducting a gender-based analysis.  No specific 

step or timeline was provided. 

 

 

CRA RELEASES (www.canada.ca/en/services/taxes/income-tax.html) 

1. September 1, 2017 – A CRA news release announced that an 

office will be opened up in Whitehorse, Yukon, to support 

residents with their filing obligations. The centre will also focus on 

providing specialized support to businesses and individuals in 

context of northern resident issues (such as the northern 

resident deduction). 

 

2. August 21, 2017 – CRA announced that it has begun making 

automated courtesy calls notifying registered charities that 

the due date for filing their completed information return is 

approaching. A charity’s status may be revoked if it doesn’t file.  

 

3. August 9, 2017 – A CRA news release commented on schemes 

that claim that taxes don’t have to be paid. Discussed were the 

“tax protester” and “natural person” movements. 

 

4. August 2017 – CRA announced that a webinar information session 

for employers who have questions on the small business 

deduction will be held on October 18, 2017. 

 

See Appendix A for a listing of recently released guides and forms. 

 

 

PERSONAL TAX 

434(2)  Consider 

 

DISABILITY TAX CREDIT (DTC) – PREVENTATIVE CARE 
In a February 20, 2017 Tax Court of Canada 

case (Mullings vs. H.M.Q., 2016-2938(IT)I), at 

issue was whether preventative care associated 

with phenylketonuria (PKU) would be eligible for 

the DTC. Without the ongoing care and strict 

monitoring of the individual’s diet, permanent 

and severe brain damage would occur.  

 

An individual may be eligible for the credit (Subsection 118.3(1)) where 

the ability to perform a basic activity of daily living is markedly 

restricted or would be markedly restricted but for therapy that: 

• is essential to sustain a vital function of the individual; 

• is required to be administered at least three times each week 

for a total duration averaging not less than 14 hours a week; 

and 

“attending this session” 

www.canada.ca/en/services/taxes/income-tax.html
https://www.canada.ca/en/revenue-agency/news/2017/09/minister_lebouthillierannouncesthecanadarevenueagencysreturntoyu.html
https://www.canada.ca/en/revenue-agency/services/charities-giving/charities/whats-new.html
https://www.canada.ca/en/revenue-agency/news/newsroom/alerts/alerts-2017/beware-schemes-claim-you-dont-have-pay-taxes-there-may-serious-consequences.html
https://www1.webcastcanada.ca/cra-arc/registration/1017eng.php
https://www.canlii.org/en/ca/tcc/doc/2017/2017tcc133/2017tcc133.html
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• cannot reasonably be expected to be of significant benefit to 

persons who are not so impaired. 

 

The types of activities which count towards the 14 hours (Subsection 

118.3(1.1)) include: 

• time away from normal everyday activities in order to receive 

therapy; 

• time spent on determining the dosage of medicine where regular 

doses are required and daily adjustments are needed; and 

• time spent by a child’s primary caregiver performing or 

supervising therapy which the child cannot perform on their own. 

 

Time spent on certain activities do not count towards the 14 hours 

(Subsection 118.3(1.1)). This includes time spent on activities related to: 

• dietary or exercise restrictions or routines;  

• travel time;  

• medical appointments; and  

• shopping for medication or recuperation after therapy.  

 

Taxpayer wins 

The Court found that the following activities counted towards the 14-

hour requirement: 

• weekly blood tests; 

• the primary caregiver’s time spent administering the child’s 

treatment; 

• medical appointments where there is actual treatment or testing 

that is part of the treatment; and 

• counting and analysis of the number of milligrams of 

phenylalanine (found in many foods) ingested. This activity was 

considered more akin to the administration of medicine rather 

than the activities related to dietary restriction. 

 

The taxpayer’s time spent on the above activities exceeded the 14-hour 

requirement per week, and therefore the DTC claim was allowed. 

 

 

EMPLOYMENT INCOME 

434(3)  Consider 

 

TAXABLE BENEFIT – TAX ADVISORY SERVICES 
In an April 28, 2017 Technical 

Interpretation (2017-0699741I7, Waugh, 

Phyllis), CRA was asked whether a 

reimbursement for tax advisory services 

obtained as a result of an employer payroll 

error would be a taxable benefit. The errors in 

question arose from the Phoenix pay system 

used for public service employees (see VTN 

422(10)).  

“these activities count” 

“these activities do not 

count” 

https://members.videotax.com/technical-interpretations/2017-0699741I7-phoenix-financial-advisor-funding
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The Interpretation noted that receipts were required from the 

employee, and only costs directly related to the payroll error would be 

reimbursed. CRA indicated that compensation for a financial loss 

resulting from the employer’s error would not be an economic benefit to 

the employee, so such a reimbursement would not be a taxable 

benefit. 

 

 

STOCK OPTIONS – SALE ARRANGEMENTS 
In a July 14, 2017 Federal Court of Appeal case (Montminy et al. vs. 

H.M.Q., A-180-16), at issue was whether the taxpayers could claim a 

50% deduction of the benefit on the exercise of their stock options 

(Paragraph 110(1)(d)). The taxpayers exercised their stock options 

due to the sale of all assets of the employer corporation. The options 

were exercised and then the shares sold to the parent of the employer 

company the same day. See Tax Court decision in VTN 419(3) 

(Montminy et al. vs. H.M.Q., 2012-2142(IT)G). 

 

The exercise and sale of shares were undertaken in conjunction with 

the sale of the assets of the employer corporation to an unrelated third 

party. The option terms originally provided for exercise of the shares on 

the sale of the corporation’s shares but not the assets. However, the 

terms were amended to permit the options to be exercised in this case, in 

the interest of fairness to the employees. 

 

The taxpayers reported a taxable benefit being the difference between 

the exercise price and the value of the shares sold to the parent. They 

also claimed a deduction of 50% of the taxable benefit. 

 

The Tax Court opined that as the employees were required to sell the 

shares to the parent corporation on the date of issuance, there was no 

doubt that such a sale would occur, and therefore, the share would not 

be a prescribed share (defined in Regulation 6204(1)). As a result, the 

deduction was denied. 

 

Among other criteria, this deduction is not permitted if the issuer of 

the share, or certain related parties, is reasonably expected to 

redeem, acquire or cancel the share within two years of its issuance 

to the employee (Regulation 6204(1)(b)). 

 

The Tax Court also noted that an exception which disregards the two-

year test (Regulation 6204(2)(c)) should not be applied due to the Tax 

Court’s statutory interpretation of the law. The Federal Court of Appeal 

analyzed this exception in detail. 

 

Taxpayers win 

The Court noted that the two-year test is ignored where they meet the 

following conditions (Regulation 6204(2)(c)): 

(i) the employee to whom the share is issued was dealing at 

arm’s length with the employer when it was issued; 

 

“costs incurred due to 

employer errors can be 

reimbursed tax-free” 

https://www.canlii.org/en/ca/fca/doc/2017/2017fca156/2017fca156.html
https://www.canlii.org/en/ca/fca/doc/2017/2017fca156/2017fca156.html
http://www.canlii.org/fr/ca/cci/doc/2016/2016cci110/2016cci110.html
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(ii) the right or obligation is provided for in an agreement or terms and 

conditions of the share, and it is reasonably considered that: 

(A) the principal purpose of providing the right or obligation 

is to protect the employee against any loss in the 

value of the share, and the amount payable to the 

employee under the right or obligation will not exceed the 

adjusted cost base of the share to the holder immediately 

before the acquisition (in other words, the value of the 

shares when issued to the employee); or 

(B) the principal purpose of providing the right or obligation 

is to provide the employee with a market for the share 

and the amount payable for the share will not exceed 

fair market value of the share at the time; and 

 

(iii) it can be reasonably considered that the amount payable for 

the share is not directly determined by the profits of the 

corporation, or a non-arm’s length corporation, for the period 

from issuance of the option to disposal of the shares (an 

exception allows use of profits in a formula for computing the fair 

market value of the shares). 

 

As all three conditions were satisfied, the exception was met and the 

two-year rule was disregarded, such that the shares in question were 

prescribed shares, eligible for the deduction. 

 

Further, the Court noted that it is not the imposition of a holding period of 

the shares that ensures a risk element but, rather, the particular 

characteristics of the share and minimum price at which the option must 

be exercised. The Court found that the Tax Court neglected to consider 

the risk the taxpayers bore for the more than five years that they held 

the options where the value of the corporation could have fluctuated. As 

such, providing the deduction (Paragraph 110(1)(d)) was consistent with 

the broader purpose of the stock option rules. 

 

Editors’ Comment 

Where stock options are issued by a CCPC, a similar deduction for 50% of 

the benefit is available provided the employee holds the shares for at 

least two years (Paragraph 110(1)(d.1)). That deduction would clearly be 

unavailable if the shares were sold on the same date that they are issued 

on exercise of the option. 

 

 

 

 

 

 

 

“did the taxpayer bear 

some risk?” 
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BUSINESS/PROPERTY INCOME 

434(4)  Consider 

 

MARIHUANA – INDIRECT VERIFICATION OF INCOME 
In a July 25, 2017 Tax Court of Canada case (Hole vs. H.M.Q., 2011-

3541(IT)G, 2013-164(GST)G), at issue was whether the taxpayer earned 

income and appropriately charged GST on the sale of marihuana. An RCMP 

search of the taxpayer’s premise resulted in the discovery of 90 mature 

marihuana plants, 144 clones, and a lead to a forest location where 172 

other mature plants were located. CRA also assessed tax with regards to 

unreported logging income. Gross negligence charges were applied on 

all unreported income and GST.  

 

A specialized indirect verification of income (IVI), 

a “yield analysis”, was completed to determine the 

unreported income. The primary variables included 

the number of plants in the crop, the expected yield 

of dried marihuana from each plant, the frequency of 

harvest, and the price at which marihuana is sold. In 

this case, the taxpayer did not dispute the variables of 

the analysis, but rather argued that nothing was produced in the first 

few years, and that there was no profit in the third due to the seizure of 

crops and the claim that what was produced was for personal use. 

 

Taxpayer loses 

The Court noted that there was no change in electricity usage despite 

the alleged commencement of production, and the amount produced 

would be sufficient for decades of use, yet the potency of the product 

deteriorates after one year. These factors, among others, persuaded 

the Court that CRA’s revenue projection was, if anything, conservative. 

Income tax was assessed on the income, and GST was imputed based 

on the expectation that the market price included GST. The Court noted 

that no expenses were considered, but no evidence of any expenses such 

as electricity, interest or property tax was provided. 

 

The Court agreed that just over $315,000 in income from marihuana 

sales was made over a three-year period. 

 

Taxpayer loses again 

CRA also assessed the individual with unreported logging income. A 

bank deposit analysis tied to trucking invoices was used to make the 

determination. The Court voiced concerns about the use of multiple IVI 

techniques, for multiple streams of income, however, was ultimately 

satisfied that that the auditor had exercised care to avoid any double 

counting of income. The CRA agent started with a summary of deposits 

made by the taxpayer, his spouse, and their children. He then 

reduced the total for: 

a) transfers between accounts; 

“multiple IVI methods 

may be used” 

https://www.canlii.org/en/ca/tcc/doc/2016/2016tcc55/2016tcc55.html
https://www.canlii.org/en/ca/tcc/doc/2016/2016tcc55/2016tcc55.html
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b) cash deposits (under the assumption that they were revenues 

already included in income from the marihuana projections); and 

c) unknown deposits of less than $1,000 that were round figures 

(assuming that they were cash deposits from the marihuana 

business). Round numbers over $1,000 were left in as the 

taxpayer was often paid amounts in larger round numbers for his 

logging services. 

 

 

The Court ultimately determined that over $100,000 in logging income 

over 4 years should be included. 

 

The gross negligence charge was upheld, primarily due to the 

comparative magnitude of the missed income. The taxpayer had originally 

argued that he felt that his income was low and, therefore, would be able 

to just file without reporting income. 

 

 

CAPITAL GAINS/LOSSES 

434(5)  Consider 

 

ALLOWABLE BUSINESS INVESTMENT LOSS (ABIL) – 
LOAN TO DAUGHTER’S COMPANY 
In a June 9, 2017 Tax Court of Canada case (Gingras vs. H.M.Q., 2013-

4696(IT)G), at issue was whether an ABIL could be claimed in respect of 

the loan from a taxpayer to his daughter’s start-up company. 

Within approximately two years, operations had ceased and the daughter 

had claimed personal bankruptcy.  

 

One of the conditions required to claim an ABIL is that 

the loan was advanced to earn income 

(Subparagraph 40(2)(g)(i)). The loan agreement 

stipulated that interest at 6% was to be charged, but 

payments would not commence until 2009, which, as 

it would turn out, was after the business eventually 

ceased. The Minister argued that no interest was 

charged, and therefore, there was no intent to earn 

income. This was partially based on accounting 

records of the daughter’s company which were 

inconsistent in their reflection of accruing the interest. 

 

Taxpayer wins 

Despite the conflicting records the Court opined that the interest rate 

included in the agreement was legitimate and that there was an intent to 

earn income. The ABIL was allowed. 

 

 

 

 

“if interest is to be 

charged” 

https://www.canlii.org/en/ca/tcc/doc/2016/2016tcc250/2016tcc250.html
https://www.canlii.org/en/ca/tcc/doc/2016/2016tcc250/2016tcc250.html
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Editors’ Comment 

The Court did not opine on whether the intention to earn income 

provision would have been met even if the agreement did not require 

accrued interest for the first two years. 

 

 

PRINCIPAL RESIDENCE EXEMPTION (PRE) – 
DESTROYED PROPERTY 
In a July 13, 2017 Technical Interpretation (2017-0702001E5, 

Robinson, Katie), at issue was the applicability of the principal residence 

exemption to the sale of the land remaining after the principal 

residence that was previously located on it was destroyed by fire. 

 

CRA opined that for calendar years subsequent to fire, the conditions for 

designation as a principal residence (Section 54) would not be met. 

Presumably, CRA was referring to the requirement that the property be 

ordinarily inhabited in the year. However, it was noted that the full gain 

could be eliminated by the “+1” rule in the formula if the land were sold 

in the subsequent year to the fire, and the property eligible for 

designation in all prior years. 

 

 

SETTLEMENT OF FORWARD CONTRACTS – INCOME OR 
CAPITAL 
In an August 8, 2017 Tax Court of Canada case (MacDonald vs. H.M.Q., 

2013-4032(IT)G), an individual entered into a forward contract (FC) to 

speculate against a short-term increase in the trading price of Bank of 

Nova Scotia (BNS) shares. Although the taxpayer also held actual BNS 

shares, the FC was to be settled in cash with no exchange of shares. As 

the stock value increased, the taxpayer suffered $9.9 million in losses 

related to the FC. At issue was whether the loss was on account of 

income or capital. 

 

Taxpayer wins 

CRA argued that the contract was obtained to hedge against the 

taxpayer’s capital investments in BNS shares and was, therefore, capital 

in nature. However, the taxpayer argued that the FC was not a hedge, 

the intent was to profit in the short-term, that it was pure 

speculation, and simply an adventure in the nature of trade. 

 

The Court found the taxpayer to be a credible witness. Also, it examined 

the taxpayer’s investment history, including the quantum and timing 

of transactions, but found insufficient evidence to tie the FC to the BNS 

shares as a hedge. As such, the loss was determined to be on account 

of income. 

 

 

“whether the state of 

the property allowed 

one to ordinarily 

inhabit” 

“trading history” 

“the risk exposure of 

speculation” 

https://members.videotax.com/technical-interpretations/2017-0702001E5-principal-residence-land
https://www.canlii.org/en/ca/tcc/doc/2017/2017tcc157/2017tcc157.html
https://www.canlii.org/en/ca/tcc/doc/2017/2017tcc157/2017tcc157.html
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TAX CONSULTATION ON PRIVATE CORPORATIONS 

434(6)  Consider 

 

SOME ADDITIONAL ISSUES 
Since release of the Department of Finance’s Tax 

Consultation on Private Corporations on July 18, 

2017, there has been much discussion and debate 

over the proposals. Below are a number of issues that 

have been raised, in addition to those noted in the 

basic discussion of the proposals (see VTN 

433(5)).  

 

1) TAX ON SPLIT INCOME (TOSI) 
Broadly, the Government is proposing to extend the tax on 

split income (TOSI, commonly referred to as “kiddie tax”) to 

persons not acting at arm’s length with the business principal(s) 

where amounts are considered unreasonable based on such 

factors as labour and capital contributed, risk assumed, and prior 

remuneration. The TOSI will remain inapplicable to employment 

income, and to portfolio investment income, except for 

compounding income as discussed below. 

 

A) Reasonability of the Amounts from the Business – There is 

concern that the determination of whether a payment is 

reasonable or not will be costly and uncertain. Such concerns 

and questions posed relating to this determination include the 

following, for example: 

• Should the reasonability of a dividend be based solely on 

risk, capital and labour as indicated in the proposal? How is 

one factor balanced against another? 

• How does one account for the “right” input at the “right” 

time, luck, and factors outside the control of the 

shareholders? 

• Can all of the profits of a successful corporation be traced 

to reasonable returns based on contributions? Is the 

amount of a reasonable dividend equal to reasonable 

salaries (for labour), interest (for capital), and guarantee 

fees (for risk) or would the reasonable dividend be lower as 

there is no deduction for the corporation, and a lower tax 

cost for the individual? 

• How can a reasonable return for financing by a non-arm’s 

length person be determined? 

 

The fourth component in measuring reasonability is a 

consideration of previous amounts received by the 

shareholder. This implies that the total amount of profits eligible 

to be reasonably distributed to each shareholder must be 

calculated on a historic basis. In other words, it appears as if 

the summary of value associated with function/labour, risk, and 

“the potential 

retroactivity of the 

calculation” 

http://www.fin.gc.ca/n17/17-066-eng.asp
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capital contribution from the beginning of a taxpayer’s 

involvement must be netted against the sum of their 

remuneration. It is uncertain whether contributions and receipts 

prior to obtaining an ownership interest would be included. 

 

B) Paying Extra Dividends in 2017? – As the extended TOSI rules 

are not proposed to come into effect until 2018, some 

practitioners may be motivated to maximize dividend payments in 

2017 to ensure access to the marginal tax rates one last time 

before the change. While appropriate in some circumstances, 

consideration should be given to non-tax and business issues 

that are associated with paying dividends. Such factors include: 

• Impact on Future “Reasonability” Calculations – As 

noted above, it appears that the reasonability analysis 

should be done on an ongoing basis, considering past 

remuneration and contribution. If a large dividend is paid in 

2017, it may impact the taxation of future dividends. 

• Corporate Law Restrictions – Due to the 

provincial/territorial corporate laws, an entity may be 

restricted from making a dividend payment (for example, if 

they fall offside on a solvency or liquidity test). 

• Joint and Several Liability (Section 160) – A number of 

Court decisions have found that dividends paid to a non-

arm’s length shareholder constitute an amount that an 

individual receives for less that fair market value 

consideration. As such, if the corporation has (or will have) 

a tax liability at the time the dividend is paid, the dividend 

recipient could be held jointly and severally liable for 

the corporation’s debt. 

• Other Familial Considerations – While family members 

of the business principal may be shareholders, the principal 

may wish not to pay a large dividend to an uninvolved adult 

child for a number of reasons, one of which may be for fear 

of “spoiling” or “ruining” the adult child. 

 

C) Second Generation Income – Prior to the proposals, the TOSI 

did not apply to income earned on income (second-generation 

income). 

 

For example, consider a child who received $100,000 subject to 

the TOSI. The child could then invest the after-tax amount in 

certain other assets such as an investment portfolio or GIC. 

Investment earnings from the second corporation would not 

generally be subject to TOSI. Under the TCPC proposals, this 

second-generation income will also be split income subject 

to the TOSI. In addition, second-generation income will be 

split income where the first-generation income was subject 

to one of various provisions (Sections 56, 74, or 74.1 to 74.5) 

attributing it to a different taxpayer. 

 

 

“other issues to 

consider before paying 

dividends” 
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As well, investments acquired with funds received from capital 

dividends will be subject to the same TOSI rules if taxable 

dividends on the share would have been subject to either TOSI or 

the attribution rules. 

 

These rules will apply to individuals up to age 24. Similar rules 

will apply to investments held through trusts. 

 

D) Significant Impact on Low Income 

Earners – Consider a small 

corporation with $70,000 in earnings. 

Assume that the shares are held 50/50 

between a married couple; however, 

only one is involved in the company 

while the other is not. Also, assume 

that $10,000 in corporate tax is paid 

and $30,000 in ineligible dividends is paid to each spouse. In the 

past, there would be nominal personal tax and $10,000 in 

corporate tax. Essentially, the family unit would net $60,000. Had 

the $70,000 been earned directly by one spouse as an employee, 

the family’s total tax bill would be roughly the same.  

 

Under the proposed TOSI rules, the $30,000 received by the non-

participating spouse will now be taxed at the top non-eligible 

dividend rate. In Ontario in 2017, for example, the applicable rate 

is 45.3%. This would increase the family’s total tax liability to 

approximately $23,590 ($10,000 corporate tax, plus $13,590, 

45.3% of $30,000). As such, families with mid to low income 

levels will have to be extremely diligent to not pay out 

“unreasonable” dividends subject to the TOSI. 

 

Further, while it is easy to determine that nothing should be paid 

to a family member with no participation, determining what 

would be reasonable amounts for some activity is much 

more challenging. 

 

Although a salary will be non-deductible to the extent it is 

unreasonable, the cost of added corporate tax, especially if the 

small business deduction is available, will be significantly less 

than the cost of TOSI where a family member has lower income 

levels. 

 

E) Unincorporated Business – While much of the focus has been 

on the impact of these proposals on private corporations, even 

unincorporated entities such as partnerships and trusts may 

be impacted. In some cases, two or more individuals may be 

carrying on a business as a partnership without realizing it as 

such. Even partnerships without a formal Partnership 

Agreement may be impacted. 

 

“challenge when 

determining a 

reasonable dividend” 

 “salary rather than a 

dividend” 
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F) Business Structures – Consideration should be given to the 

rights and classes of the shares of a corporation. If both 

spouses have the same class of shares, it may not be possible to 

differentiate dividend payments between spouses. As such, 

consideration may be given to reorganizing the corporate 

structure such that each spouse has a separate class of shares 

and/or to remunerate the participating member via salary. 

 

Likewise, attention should be paid to a Partnership’s 

Agreement as it may dictate how profits should be allocated to 

partners. This Agreement may restrict partners from using 

discretion in allocating amounts. 

 

 

2) SHARE SALES 
 

A) Gains subject to TOSI – The lifetime capital gains 

exemption (CGE) will not be available, or limited, in a 

number of scenarios, such as where the asset to be sold 

generated income that was subject to TOSI. Consider a non-

participating spouse that acquires a share in the corporation. 

Any gains accrued on the shares disposed that are considered to 

be “unreasonable” are not eligible for the lifetime CGE. 

 

B) Non-Arm’s Length Share Sales – “Unreasonable” capital 

gains which arise from dispositions to a non-arm’s length 

person may also be converted to ineligible dividends 

(Subsections 120.4(4) and (5)). As those gains are considered 

TOSI, they are subject to tax at the highest rate, and no personal 

tax credits can be applied. 

 

 

3) CONVERTING INCOME INTO CAPITAL GAINS 
(SECTION 84.1) 

 

A) Elimination of Pipeline Planning on Death – Prior to the TCPC 

proposals, where an individual died holding shares of a private 

corporation, the individual or their Estate would generally be 

subject to capital gains (pipeline planning) or deemed dividend 

(Subsection 164(6) loss carryback planning) taxation.  

 

However, the proposed extension of Section 

84.1 will result in the non-arm’s length acquirer 

(the Estate in this case) not inheriting the 

seller’s (the deceased individual’s) hard adjusted 

cost base, even though capital gains tax had 

already been paid on the deemed disposition at 

death. This results in the typical previous 

“pipeline” planning, where only capital gains 

taxation is experienced, being eliminated. The 

proposals will effectively result in double tax, a capital gain on 

“do the share classes 

allow for different 

dividends to be paid?” 

“reviewing the 

Partnership 

Agreement” 

“who is the 

purchaser?” 

“review of estate plans 

if these changes 

proceed” 
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the deemed disposition of the private corporation shares at 

death, and a deemed dividend in the Estate. 

 

B) Payment to a Non-Arm’s Length Individual (Section 246.1) 

– In general terms, proposed new Subsection 246.1(1) provides 

that an individual is deemed to have received a taxable 

dividend in a taxation year equal to the portion of an amount 

received or receivable by the individual in the year where:  

• the individual is a Canadian resident individual;  

• the individual received the amount from a non-arm’s 

length person;  

• as part of the series, there is a disposition of property or 

an increase or reduction in paid-up capital; and  

• one of the purposes of the transaction was to effect a 

significant reduction or disappearance of assets of a 

private corporation in a manner which avoids tax 

otherwise payable. 

 

This provision is worded broadly and may apply in a significant 

number of scenarios. While it appears that the purpose of the 

provision is to prevent the removal of corporate value at reduced 

tax rates, the effect is that identified amounts received by an 

individual from the corporation may be considered taxable 

dividends. 

 

Some commentators have expressed concern that the payment 

of a capital dividend to a shareholder may get caught under 

these provisions, resulting in a tax-free capital dividend to be 

deemed to be a taxable dividend. Similarly, the repayment of a 

shareholder loan could be caught. There are also concerns that 

proceeds from a corporate owned life insurance policy may 

also fall afoul of these provisions, such that no amount is added 

to the capital dividend account (currently, the proceeds less 

adjusted cost basis is added). This could significantly impact 

estate planning and whether there is adequate life insurance to 

fund a buy-out or redemption of shares. 

 

 

4) NUMBERS/FACTS IN THE MEDIA 
 

A) The 73% Tax Rate on Passive Earnings? 

A number of commentators have noted that certain earnings on 

passive investments would be taxed at a 73% rate. The 

proposals suggest a couple of alternatives to taxing earnings on 

passive investments where the capital for the investments is 

derived from active business income. One alternative 

considers eliminating the refundable portion of the corporate 

investment tax. By doing so, after considering corporate tax and 

personal tax on the dividend paid to the shareholder, the effective 

tax rate on these earnings is about 73% (for an individual in the 

top marginal bracket). 

“this broad proposal” 
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This change is intended to equalize the after-tax cash retained by 

an individual who invests funds on which personal tax, and not the 

lower corporate tax rate on active business income, has been paid. 

 

As an individual’s personal marginal tax rate decreases, the total 

tax rate would decrease. However, the result will be less after-tax 

cash retained by lower income individuals who invest in a 

corporation, rather than personally, with the disadvantage 

growing the lower their average personal tax rate. 

 

B) The $150,000 Income Earner is not Impacted? 

A number of Government officials have stated either that the 

proposals will either not affect, or not be targeted at, those 

earning less than $150,000. While the proposals are very 

broad, it is likely that these statements were made in respect of 

the passive income proposals. Government officials have clarified 

that earned income up to this level would create maximum 

RRSP contribution room ($145,722 in 2017 earnings will 

generate maximum contribution RRSP room for 2018). In 

addition, TFSA contribution room for the year will allow for a 

tax-free savings plan. Earnings beyond this point will not 

generate further RRSP contribution room. As such, those earning 

less than this level should not be impacted, due to alternative 

mechanisms to save and defer tax. 

 

C) Tax paid by the $50,000 vs. $250,000 Income Earner 

A high-ranking Government official has stated that a person 

earning $50,000 a year should not pay higher taxes than 

people who make $250,000 a year. As no public comment 

has yet been made to provide an explanation as to how this claim 

would be achieved, a number of commentators have tried to 

determine a scenario where the above may exist. 

 

An individual earning $50,000 in wages would pay roughly $8,300 

in personal tax (in Ontario in 2017). A corporation earning 

$250,000 at the lowest rate of 15% would pay $37,500 (in 

Ontario in 2017). Therefore, the overall tax would be greater for 

the $250,000 earner in a corporation than that of the $50,000 

earner, even before any personal tax is considered. 

 

If the comment was made in the context of a tax rate rather than 

the total absolute tax amount, a former Chair of the Canadian Tax 

Foundation, Kim Moody, opined that income splitting would have 

to be conducted amongst 17 persons to achieve the claim (stated 

to the Minister of Finance at the CPA One Conference on 

September 24, 2017). 
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5) OTHER RESOURCES/WEBSITES:  
 

• Official Department of Finance Consultation 

(http://www.fin.gc.ca/n17/17-066-eng.asp) 

• CPA Canada’s Proposed Action and Plan 

(https://www.cpacanada.ca/en/connecting-and-

news/news/professional-news/2017/july/finance-canada-

consultation) 

• Canadian Tax Foundation - Submission Brainstorming 

(http://www.ctf.ca/CTFWEB/EN/Newsletters/Submissions/S

ubmissions.aspx) 

• Video Tax News YouTube Channel – interviews with specialists, 

including a 1.5 hour recording of the University of Calgary’s 

School of Public Policy debate (September 14, 2017) on the 

proposals 

(https://www.youtube.com/channel/UCrkmVj1ZVhav19LQ7E_cv

KQ) 

• To extend and improve the Consultation: 

o http://videotax.com/petition 

o https://petitions.ourcommons.ca/en/Petition/Details

?Petition=e-1249 

o https://www.change.org/p/justin-trudeau-be-

alarmed-taxation-not-confiscation 

• To abandon the Proposals: 

o https://petitions.ourcommons.ca/en/Petition/Details

?Petition=e-1239 

o https://www.change.org/p/justin-trudeau-

stopunfairtaxchanges-access-to-canada-s-health-

care-threatened 

• To Hold Firm on the Proposal:  

o http://www.taxfairness.ca/en/action/hold-firm-

closing-private-corporation-tax-loophole 

 

 

PARTNERSHIPS 

434(7)  Consider 

 

LIMITED PARTNERSHIP – DEEMED GAIN AND CAPITAL 
DIVIDEND ACCOUNT 
In a June 21, 2017 French Technical 

Interpretation (2016-0678361E5, Seguin, 

Marc), CRA opined that a deemed gain due to 

a limited partner’s negative adjusted cost 

base (under Subsection 40(3.1)) could not be 

added to that limited partner’s capital 

dividend account. CRA opined that 

partnership income generally retains its nature and character when 

allocated out to partners.  

 

“avoiding a negative 

cost base in the first 

place” 

http://www.fin.gc.ca/n17/17-066-eng.asp
https://www.cpacanada.ca/en/connecting-and-news/news/professional-news/2017/july/finance-canada-consultation
https://www.cpacanada.ca/en/connecting-and-news/news/professional-news/2017/july/finance-canada-consultation
https://www.cpacanada.ca/en/connecting-and-news/news/professional-news/2017/july/finance-canada-consultation
http://www.ctf.ca/CTFWEB/EN/Newsletters/Submissions/Submissions.aspx
http://www.ctf.ca/CTFWEB/EN/Newsletters/Submissions/Submissions.aspx
https://www.youtube.com/channel/UCrkmVj1ZVhav19LQ7E_cvKQ
https://www.youtube.com/channel/UCrkmVj1ZVhav19LQ7E_cvKQ
http://videotax.com/petition
https://petitions.ourcommons.ca/en/Petition/Details?Petition=e-1249
https://petitions.ourcommons.ca/en/Petition/Details?Petition=e-1249
https://www.change.org/p/justin-trudeau-be-alarmed-taxation-not-confiscation
https://www.change.org/p/justin-trudeau-be-alarmed-taxation-not-confiscation
https://petitions.ourcommons.ca/en/Petition/Details?Petition=e-1239
https://petitions.ourcommons.ca/en/Petition/Details?Petition=e-1239
https://www.change.org/p/justin-trudeau-stopunfairtaxchanges-access-to-canada-s-health-care-threatened
https://www.change.org/p/justin-trudeau-stopunfairtaxchanges-access-to-canada-s-health-care-threatened
https://www.change.org/p/justin-trudeau-stopunfairtaxchanges-access-to-canada-s-health-care-threatened
http://www.taxfairness.ca/en/action/hold-firm-closing-private-corporation-tax-loophole
http://www.taxfairness.ca/en/action/hold-firm-closing-private-corporation-tax-loophole
https://members.videotax.com/technical-interpretations/2016-0678361E5-capital-dividend-account
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DEBT FORGIVENESS – TIERED PARTNERSHIPS 
When a commercial obligation is settled or extinguished for an 

amount less than the principal amount of the debt, Section 80 applies 

the debt forgiveness rules. CRA notes that the forgiven amount is 

applied to reduce “tax balances” or is included in the debtor’s income 

under Subsection 80(2) or (13). 

 

Section 80 requires that the forgiven amount be applied in the following 

order: 

• non-capital losses (Paragraph 80(3)(a)); 

• farm losses (Paragraph 80(3)(b)); 

• restricted farm losses (Paragraph 80(3)(c)); 

• allowable business investment losses (Paragraph 80(4)(a)); and 

• net capital losses (Paragraph 80(4)(b)). 

 

After the mandatory application of the forgiven amount, the debtor 

may elect to apply the remaining forgiven amount to reduce the capital 

cost of depreciable property (Subsection 80(5)); cumulative eligible 

capital (Subsection 80(7)); resource expenditures (Subsection 80(8)); 

capital properties (Subsection 80(9)); certain shares and debts 

(Subsection 80(10)); certain shares, debts and partnership interests 

(Subsection 80(11)); and current year net capital losses (Subsection 

80(12)). If there is still a residual balance, half of the amount will be 

added to the taxpayer’s income (Subsection 80(13)). The rules are 

modified slightly for partnerships. 

 

In a March 22, 2017 Technical Interpretation (2016-0666481E5, 

Gibbons, Jim), CRA considered the impact of the debt forgiveness rules 

on a forgiven amount in a tiered partnership. While general comments 

were provided, CRA specifically opined on the implications where a 

bottom partnership (BP) is wound up into the top partnership (TP) in 

the same year a forgiven amount is included in the BP’s income 

(Subsection 8(13)). 

 

CRA noted that the BP would have a deemed year-end immediately 

before the time it ceased to exist. Therefore, the BP’s income inclusion 

would occur in the deemed fiscal period, and, as a partner of the BP, 

the TP could deduct an amount in respect of the relevant limit which 

would then be deemed to be a commercial debt obligation that the TP 

issued and was settled at the end of the BP’s deemed fiscal period 

(Subsection 80(15)). The TP could then apply the forgiven amount to 

their own tax attributes (under Subsections 80(5) to (10)). 

 

CRA also noted that the forgiven amount could only be applied against 

the adjusted cost base of the TP’s interest in the BP if the BP and the 

TP were not related (e.g. the TP only had a minority interest in the BP) 

under Subsection 80(9). 

 

The balance of any forgiven amount, after applying Subsections 80(5) 

to (10), would be included in the TP’s income (Subsection 80(13)) and 

allocated to its members. 

“the order of balances 

to be offset” 

https://members.videotax.com/technical-interpretations/2016-0666481E5-debt-forgiveness-in-a-tiered-partnership
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As the TP would be deemed (Subparagraph 80(c)(i)) to have issued a 

commercial debt obligation that was settled at the end of the BP’s deemed 

fiscal period, Subsection 8(15) would also apply to the partners. Thus, the 

partners would be able to claim a deduction (Subparagraph 80(15)(a)) 

up to the relevant limit which could then be treated as a forgiven 

amount and applied against the taxpayer’s own tax attributes. 

 

 

OWNER-MANAGER REMUNERATION 

434(8)  Consider 

 

DIRECTOR LIABILITY – CORPORATE BANKRUPTCY 
In a June 22, 2017 Tax Court of Canada case 

(Grant vs. H.M.Q., 2014-1399(IT)G), at issue was 

whether the director of a corporation could be held 

liable for $66,865 in unremitted source deductions, 

related penalties, and interest six years after the 

corporation went bankrupt. The taxpayer presented 

various defenses.  

 

Two-Year Limitation 

According to IC89-2R3, Director’s Liability, CRA must issue an 

assessment against the director within two years from the time they 

last ceased to be a director. The taxpayer argued that since he was 

forced off the property and denied access by the Trustee in 

bankruptcy more than two years before the assessment he would not be 

liable. However, the Court determined that only once one is removed 

as director under the governing corporations act will such liability be 

absolved. In this case (under the Ontario Business Corporations Act), 

bankruptcy does not remove directors from their position. As the 

taxpayer never officially ceased to be a director, the two-year period 

had not commenced and, therefore, had not expired at the date of 

assessment. 

 

Due Diligence 

Liability can be absolved if the director can show due diligence. In 

this case the director argued that he was waiting for large investment 

tax refunds to fund the liability and also entered into a creditor 

proposal so as to enable the corporation to continue in order to pay off 

the liability. However, the Court noted that diligence was required to 

prevent non-remittance rather than simply diligence to pay after the 

fact. As there was insufficient proof to demonstrate diligence at the 

prevention stage, this argument was also unsuccessful. 

 

With All Due Dispatch 

The taxpayer argued that the issuance of the assessment 6 years after 

bankruptcy was inordinate and unreasonable, thereby contravening 

the requirement to assess with all due dispatch (Subsection 152(1)). 

The Court, however, found that this requirement related to the 

“whether the law 

governing the 

corporation still 

considers the person a 

director” 

“whether diligence was 

paid at the prevention 

stage” 

https://www.canlii.org/en/ca/tcc/doc/2017/2017tcc121/2017tcc121.html
https://www.canada.ca/en/revenue-agency/services/forms-publications/publications/ic89-2r3-directors-liability.html
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assessment of a filed tax return or objection as opposed to the 

assessment of director liability. In particular, the provision governing 

the charging of director liability provides that “The Minister may at 

any time assess any amount payable” (Subsection 227.1(1)). 

Therefore, this defense was also unsuccessful. 

 

Technical arguments were also made relating to the bankruptcy 

procedure; however, the same result was reached in those cases as well. 

The Minister’s assessment of liability to the director was upheld. 

 

 

CORPORATE REORGANIZATION 

434(9)  Consider 

 

SECTION 55 – RELATED PARTY EXEMPTION 
In a 2017 Advance Income Tax Ruling (2016-

0675881R3), CRA ruled that the related party 

exemption (Paragraph 55(3)(a)) would apply to a 

proposed internal reorganization, such that 

Subsection 55(2) would not reclassify a deemed 

dividend into a capital gain. The series of transactions 

effectively split up a real estate corporation into 

two new corporations, each respectively owned by a 

sibling. However, the parents retained voting control of the two 

new corporations, rendering them related for the purposes of Paragraph 

55(3)(a).  

 

In a supplemental Advance Income Tax Ruling (2017-0704351R3), 

CRA opined that, provided the beneficial owners of the property 

remain unchanged, a change in legal title of the property would not 

alter their opinion that the related party exception would apply. 

 

Editors’ Comment 

For the purposes of Paragraph 55(3)(a) siblings are not related 

(Subparagraph 55(5)(e)(i)). As such, in the absence of the parental 

voting control of the two new corporations, it would appear that the 

exemption would not apply. 

 

 

CORPORATE TAX 

434(10)  Consider 

 

CORPORATE OWNED LIFE INSURANCE – MULTIPLE 
BENEFICIARIES 
In a May 18, 2017 Technical Interpretation (2017-0690311C6, Danis, 

Sylvie), CRA considered the addition to the capital dividend account 

(CDA) where two corporations were the beneficiaries of a 

corporately-owned life insurance policy.  

“siblings are not 

related for Section 55 

purposes” 

https://members.videotax.com/technical-interpretations/2016-0675881R3-paragraph-55-3-a-internal-reorganization
https://members.videotax.com/technical-interpretations/2016-0675881R3-paragraph-55-3-a-internal-reorganization
https://members.videotax.com/technical-interpretations/2017-0704351R3-paragraph-55-3-a-supplemental-ruling
https://members.videotax.com/technical-interpretations/2017-0690311C6-clhia-2017-q1-cda
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Generally, the addition to the CDA is equal to the amount by which the 

proceeds of a life insurance policy exceed the adjusted cost basis (ACB) 

immediately before the death of a policyholder’s interest (Paragraph (d) of 

the definition of capital dividend account in Subsection 89(1)). 

 

Where there are multiple corporate beneficiaries 

designated under a policy, it is CRA’s view that each 

beneficiary must apply the above calculation to its 

CDA independently. In other words, the portion of 

the death benefit received by each beneficiary must 

be reduced by the full ACB. The legislation does not 

provide for a proration of the ACB in cases of multiple 

beneficiaries. 

 

For example, where the death benefit of a corporately-owned life 

insurance policy is $1 million, and the cost base is $200K, the addition to 

the CDA for each of the two corporate beneficiaries would be $300K 

($500K proceeds per corporation less total ACB of $200K). 

 

 

COMMISSION EARNED BY CORPORATION 
In a July 11, 2017 Technical Interpretation (2017-0693761E5, 

Robinson, Katie), CRA opined that whether a corporation is carrying on 

a business and earning commission income is a question of fact and 

requires more than a mere assignment of income. 

 

The question was asked as Income Tax Technical News 22 noted that “if 

insurance agents, realtors, mutual fund salespersons, or other 

professionals are legally… precluded from assigning their commissions to 

a corporation, then the commission income must be reported by the 

individuals, and cannot be reported through a corporation, regardless of 

the documentation provided”. 

 

Editors’ Comment 

While some professionals earning commission income are legally 

prohibited from incorporating (due to the provincial/territorial laws), 

others may be practically precluded from doing so due to, for example, a 

refusal by customers or key suppliers to contract with a corporation. 

 

 

CRA 

434(11)  Consider 

 

WAIVER – IS IT ENFORCEABLE? 
In an August 16, 2017 Tax Court of Canada case (Radelet vs. H.M.Q., 

2015-2089(IT)G), at issue was whether a waiver (Form T2029) signed 

by the taxpayer was enforceable such that CRA could assess the 

taxpayer beyond the normal reassessment period. The taxpayer 

asserted that the waiver was executed under duress and/or coercion 

“this additional cost of 

multiple corporate 

beneficiaries” 

“assignment of income 

is not sufficient” 

https://members.videotax.com/technical-interpretations/2017-0693761E5-commission-income-corporation
https://www.canlii.org/en/ca/tcc/doc/2017/2017tcc159/2017tcc159.html
https://www.canlii.org/en/ca/tcc/doc/2017/2017tcc159/2017tcc159.html
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and that the taxpayer failed to understand that the normal reassessment 

period was extended by the waiver.  

 

Due to the taxpayer’s travels (he spent the winter in 

Mexico and was very difficult to contact) and health 

conditions, CRA offered an extension to provide 

documents in exchange for a signed waiver. 

Without a signed waiver, CRA would issue a 

reassessment which was not favourable (and 

included gross negligence penalties) to the taxpayer. 

 

Taxpayer loses 

The Court opined that the waiver was enforceable. The taxpayer was 

not unduly pressured, misled or unduly influenced to an extent which 

would nullify the waiver. Further, the Court found that the taxpayer did 

not lack the mental capacity to understand the nature of the waiver 

and that he intended to waive the normal reassessment limitation 

period described in the waiver. The Court also noted that there was no 

situational or physical intimidation; inclusion of gross negligence in the 

proposal letter was not unreasonable; and documented communication 

indicated a cordial, normal and considered tone. 

 

Editors’ Comment 

A waiver extends the normal reassessment period indefinitely. As 

such, practitioners should consider submitting a Notice of Revocation 

Waiver (Form T652) to limit the reassessment period. The revocation is 

effective 6 months after the day it is filed, essentially limiting the 

waiver period to 6 months. 

 

Also, practitioners should ensure that the waiver clearly indicates the 

specific issues to which it applies. The taxpayer need not sign a waiver 

for the entirety of the return. Once a reassessment has been issued, the 

taxpayer is permitted to file a Notice of Objection in respect of any issues, 

regardless of whether they were included in the waiver. 

 

The waiver only permits CRA to reassess after the statute-barred date 

which would have otherwise applied and only for the issues specified in 

the waiver. 

 

 

VOLUNTARY DISCLOSURES 
On August 8, 2017, the Joint Committee on Taxation of The Canadian 

Bar Association and CPA Canada submitted their comments to the 

Minister of National Revenue, Diane Lebouthillier, on the proposed 

changes to the Voluntary Disclosures program. The document 

highlights a number of concerns with the proposals that practitioners 

should be aware of. For example, it noted that certain taxpayers may be 

prohibited from acceptance into the program, where in the old program 

they may have been accepted. It also provides a comparison of different 

types of relief that may be available to different types of taxpayers 

(General vs. Limited program). 

“submitting a 

revocation” 

http://www.cba.org/CMSPages/GetFile.aspx?guid=138d53d2-af01-41b0-bd8c-71d99cbeeba8
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For a detailed discussion of the proposals, which aim to be effective on 

January 1, 2018, see VTN 431(9). The proposals are expected to be 

finalized in the fall of 2017. 

 

Editors’ Comment 

Practitioners should review scenarios where, under the proposed 

program, taxpayers may not receive relief as currently provided 

(either due to not being accepted into the proposed program at all or 

being accepted into only the Limited program). For example, income from 

the proceeds of crime will no longer be accepted. As well, there may only 

be limited relief where large amounts are involved, the taxpayer is 

sophisticated, or there are multiple years of non-compliance. Practitioners 

may consider submitting applications before 2018 in cases where future 

relief may be limited. 

 

 

SPECIFIC LEGISLATION VS. PARLIAMENT’S INTENT 
In a November 4, 2016 Tax Court of Canada case 

(Athabasca University vs. H.M.Q., 2014-

1301(GST)G), at issue was whether books supplied 

to students as part of their distance learning course 

would be taxable supplies (require a GST/HST 

charge) or not.  

 

Of particular interest, however, was whether the 

specific legislation or Parliament’s intent behind 

the legislation should be used to determine whether Parliament’s 

intent was relevant in the application of the law in this matter. 

 

 

The Court opined that where the legislation is clear and 

unambiguous, the parliamentary intent is irrelevant. The legislation 

indicated that the books would be considered part of one supply – the 

provision of educational services. As such services are considered exempt, 

the provision of books would not be taxable. 

 

Editors’ Comment 

In other words, it is Parliament’s responsibility to ensure the intent 

matches the legislation. Only where unclarity or ambiguity exist should 

parliamentary intention be used. 

 

 

BANKRUPTCY – CRA TRUST FUNDS 
In a July 27, 2017 Federal Court of Appeal case (H.M.Q. vs. Callidus 

Capital Corporation, A-400-15), at issue was whether CRA could collect 

trust funds (GST/HST received but not remitted) from a taxpayer’s 

creditor upon bankruptcy. Just prior to bankruptcy, when GST/HST was 

owed, the taxpayer transferred assets to one of its other creditors 

(CreditCo). This case relates to CRA’s attempt to obtain assets from 

CreditCo. 

 

“get disclosures in 

before 2018” 

“whether the 

legislation is clear” 

“this risk of 

transactions with a 

corporation in financial 

difficulty” 

https://www.canlii.org/en/ca/tcc/doc/2016/2016tcc252/2016tcc252.html
https://www.canlii.org/en/ca/tcc/doc/2016/2016tcc252/2016tcc252.html
https://www.canlii.org/en/ca/fca/doc/2017/2017fca162/2017fca162.html
https://www.canlii.org/en/ca/fca/doc/2017/2017fca162/2017fca162.html
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Creditor loses 

The Court opined that since the assets were not held by the taxpayer upon 

bankruptcy, Subsection 222(1.1) of the Excise Tax Act (which releases a 

taxpayer’s trust debt upon bankruptcy) would not absolve the taxpayer’s 

GST/HST liability. Therefore, CRA was entitled to pursue unremitted 

GST/HST from CreditCo that had been paid prior to bankruptcy. 

 

 

INTEREST PAYABLE ON REFUND – REVERSED 
JEOPARDY ORDER 
An August 9, 2017 Federal Court of Appeal case (Grenon vs. H.M.Q., A-

239-16) overturned a May 11, 2016, Tax Court of Canada case (Grenon 

vs. H.M.Q., T-1013-15, see VTN 421(9)) which found that interest was 

not required to be paid by CRA on $12.75 million obtained by CRA as a 

result of a Jeopardy Order, but then fully refunded to the taxpayer. 

 

Taxpayer wins 

The FCA determined that the original decision was neither reasonable 

nor correct. This was primarily because the FCA determined that the 

Minister is not relieved from paying interest due to a Jeopardy Order in 

the case where an Order is cancelled or set aside. 

 

Interest on the amount was ordered to be paid (Subsection 164(3)). 

 

 

2017 T1 TAX FILING STATISTICS 
CRA has released its filing statistics for the 2017 personal tax-filing 

season covering the period from February 13, 2017 to August 7, 2017. 

 

 EFILE NETFILE PAPER TOTAL  

Year  Number  % Number  % Number  % 

2017 16,005,283 57% 8,212,118 29% 3,869,830 14% 28,087,231 

2016 16,246,107 56% 8,071,902 28% 4,728,642 16% 29,046,651 

2015 15,720,437 55% 7,662,876 26% 5,397,643 19% 28,780,956 

2014 14,937,178 53% 7,197,415 25% 6,162,087 22% 28,296,680 

 

CRA also noted that 68% of the refunds were issued by direct deposit. 

 

 

ESTATE PLANNING 

434(12)  Consider 

 

TFSA – EXEMPT CONTRIBUTION 
In a June 6, 2017 French Technical 

Interpretation (2015-0617331E5, Roy, Louise), 

CRA considered whether the transfer of a 

deceased’s TFSA to their spouse could constitute 

an exempt contribution. To the extent the 

payment is made in accordance to the will, 

“requesting interest” 

“increasing percentage 

of EFILED returns” 

“indirect transfer may 

still constitute an 

exempt contribution” 

https://www.canlii.org/en/ca/fca/doc/2017/2017fca167/2017fca167.html
https://www.canlii.org/en/ca/fca/doc/2017/2017fca167/2017fca167.html
https://www.canlii.org/en/ca/fct/doc/2016/2016fc604/2016fc604.html
https://www.canlii.org/en/ca/fct/doc/2016/2016fc604/2016fc604.html
https://www.canada.ca/en/revenue-agency/news/newsroom/individual-income-tax-return-statistics-2017-tax-filing-season.html
https://www.canada.ca/en/revenue-agency/news/newsroom/individual-income-tax-return-statistics-2017-tax-filing-season.html
https://members.videotax.com/technical-interpretations/2015-0617331E5-tfsa-exempt-contribution
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CRA opined that the payment is made as a result of the individual’s 

death. The amount may still qualify as an exempt contribution regardless 

of whether it is paid directly to the deceased’s spouse, or first to the 

estate, and then the deceased’s spouse.  

 

CRA also opined that the payment could be an exempt contribution where 

it related to a debt due to the division of family property, the 

dissolution of the matrimonial regime, a gift made by marriage 

contract, or a post-mortem support obligation. An exempt amount 

must be paid during the rollover period (must occur by the end of the 

calendar year following the death), and the amounts must be distributed 

as a consequence of the individual’s death. 

 

An exempt contribution allows for an addition to one’s TFSA account 

without reducing the available contribution room. 

 

 

TESTAMENTARY TRUST AS A BENEFICIARY OF AN 
ESTATE 
Where an estate, trust or beneficiary acquires a right or thing upon a 

taxpayer’s death, several tax consequences may arise, as follows: 

• the value may be included in the deceased taxpayer’s final 

income tax return (Subsection 70(1)); 

• the value may be reported in a separate elective return 

(Subsection 70(2)); or 

• the value may be taxed when ultimately received by the 

beneficiary who inherits it (Subsection 70(3)). 

 

The beneficiary will be taxable where a right or thing has been 

transferred or distributed to a beneficiary within the prescribed time 

limit, no later than one year after the date of death or 90 days after the 

date of mailing of any notice of assessment or reassessment in respect of 

the year of death, whichever is later. Where this requirement is met, the 

tax liability arises when the beneficiary realizes or disposes of the 

right or thing. See Interpretation Bulletin IT-212R3, Income of Deceased 

Persons – Rights or Things, for more information on these items. 

 

In a June 28, 2017 French Technical Interpretation (2016-0653921E5, 

Allaire, Lucie), CRA was asked whether a testamentary trust could be a 

beneficiary of an estate or a person beneficially interested in an estate 

for these purposes. 

 

A deceased artist had previously made an election to value their artistic 

inventory at nil (Subsection 10(6)), allowing the individual to deduct the 

costs associated with the inventory in the year incurred rather than when 

the inventory is sold. The artwork is considered a right or thing. Upon the 

individual’s death, the artwork was bequeathed to a testamentary trust. 

 

“some flexibility as to 

what is an exempt 

contribution” 

“a reassessment allows 

90 days to change the 

tax treatment of rights 

or things” 

https://www.canada.ca/en/revenue-agency/services/forms-publications/publications/it212r3-archived-income-deceased-persons-rights-things.html
https://www.canada.ca/en/revenue-agency/services/forms-publications/publications/it212r3-archived-income-deceased-persons-rights-things.html
https://members.videotax.com/technical-interpretations/2016-0653921E5-beneficiary-person-beneficially-interested
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CRA opined that the testamentary trust could be a beneficiary of an 

estate or a person beneficially interested in an estate. Therefore, if no 

election were made to report the deceased’s rights or things in a 

separate return (Subsection 70(2)), the income inclusion could be 

deferred until when the artwork was disposed of by the testamentary 

trust. 

 

 

CPP SURVIVOR BENEFIT – TIMELY FILING OF 
APPLICATION 
In a May 30, 2017 Federal Court case (Flaig vs. Attorney General of 

Canada, T-538-16), at issue was whether the taxpayer could obtain CPP 

survivor benefits retroactive to the date of her husband’s death in 

2007. The taxpayer made the application for the CPP survivor benefit in 

2012. Benefits were provided back to 2011, not the requested date in 

2007. 

 

Taxpayer loses 

The Court opined that as the taxpayer did not demonstrate that she was 

incapable of forming or expressing an intention to make an application for 

survivor benefits before she actually made the application, she was 

unable to go back beyond the standard 1-year retroactive look 

back period for the benefits. 

 

 

TIMING OF CPP COLLECTION – GENDER 
CONSIDERATIONS 
An August 10, 2017 Globe and Mail article (Why women (especially) 

should delay taking CPP, by Bonnie-Jeanne MacDonald) discussed the 

merits of deferring application for CPP until age 70. This increases 

the monthly benefits by 42% over collecting at age 65. 

 

The article noted that a 65 year old woman today can expect to live for 

22 years, three years longer than a male. Deferring CPP to age 70 will 

result in total benefits about 9.7% greater than collecting at age 65. 

For a male, the increase would be about 6.1%. 

 

The article also noted further reasons to draw extra funds from an 

RRSP from age 65 to age 70 and defer CPP application, including the 

following: 

(a) reduced investment risk as the funds to be withdrawn from the 

RRSP would presumably be held in low-risk assets; 

(b) inflation protection as CPP is fully indexed; 

(c) reduced risk of outliving one’s retirement income, as CPP is 

guaranteed for life; 

(d) less stress from managing investments; and 

(e) reduced exposure to fraud – and to pressure from relatives 

seeking loans – by reducing accessible savings. 

 

 

“option to defer 

income when individual 

dies with rights or 

things” 

“another to do after 

the death of one’s 

spouse” 

“life expectancies 

suggest deferring CPP 

may be prudent” 

https://www.canlii.org/en/ca/fct/doc/2017/2017fc531/2017fc531.html
https://www.canlii.org/en/ca/fct/doc/2017/2017fc531/2017fc531.html
https://beta.theglobeandmail.com/globe-investor/retirement/retire-lifestyle/why-women-especially-should-delay-taking-cpp/article35945038/?ref=http://www.theglobeandmail.com&
https://beta.theglobeandmail.com/globe-investor/retirement/retire-lifestyle/why-women-especially-should-delay-taking-cpp/article35945038/?ref=http://www.theglobeandmail.com&
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The article noted that women tend to be more risk-averse, leading to a 

preference for the guaranteed income provided by CPP. It also noted 

many other considerations which may suggest collecting CPP earlier, 

such as an expectation of a shorter lifespan. 

 

Finally, the article suggested that women expecting to be eligible for 

Guaranteed Income Supplement (GIS) payments should apply for CPP 

at age 60 as CPP will erode their GIS eligibility. As well, lower income 

seniors tend to have shorter lifespans. 

 

Editors’ Comment 

The article does not assess the effective rate of return on deferral of CPP 

to factor in the time value of money. 

 

 

CHARITIES/NPOs 

434(13)  Consider 

 

CANADIAN CULTURAL PROPERTY 
A July 25, 2017 New York Times article (Canada Debates Whether Gift 

of Leibowitz Photos Is Also a Tax Dodge, by Sopan Deb and Colin 

Moynihan) discussed the acquisition of 2,070 photographs by American 

portrait photographer Annie Liebovitz and their donation to the Art 

Gallery of Nova Scotia.  

 

Since the 2013 transactions, the Canadian 

Cultural Property Export Review Board has 

ruled on three applications and is in the midst 

of the fourth. The article notes that one concern 

appears to be the valuation of the collection, 

appraised at $20 million, compared to the 

$4.75 million for which they were acquired by the donor from the 

photographer. The Board has granted status to 762 of the prints, at a 

value of $1.6 million. The Board’s determinations are based on factors 

including artistic value, aesthetic qualities, and the work’s 

association with Canadian history. 

 

Editors’ Comment 

The donor would typically be entitled to a donation receipt for the full 

value of the donated works, although this can be restricted for tax shelter 

gifting arrangements (Subsections 248(35) through (38)). Donations of 

Canadian Cultural Property permit tax on any capital gains on the 

property to be avoided (Subparagraph 39(1)(a)(i.1)) and reduce exposure 

to the “gifting arrangement” provisions (Paragraph 248(37)(c)). The 

Canadian Cultural Property Export Review Board determines whether the 

property is Canadian Cultural Property and also determines its value as a 

donation. 

 

 

“the challenges of 

certification of 

Canadian Cultural 

Property” 

https://www.nytimes.com/2017/07/25/arts/design/canada-debates-whether-gift-of-leibovitz-photos-is-also-a-tax-dodge.html
https://www.nytimes.com/2017/07/25/arts/design/canada-debates-whether-gift-of-leibovitz-photos-is-also-a-tax-dodge.html
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GIFT OF A LIFE INSURANCE POLICY 
In a May 18, 2017 Technical Interpretation (2017-0692361C6, 

Johnstone, Alexander), CRA opined that the adjusted cost basis of an 

interest in a life insurance policy is generally a reasonable proxy for 

the “cost” of an interest in the policy for the specific purpose of 

determining the fair market value of a donated life insurance policy 

(Subsection 248(35) and (36)) where the property is acquired less than 

three years before the gift is made. 

 

 

RELATIONSHIP BREAKDOWN 

434(14)  Consider 

 

WHOLLY DEPENDENT CREDIT 
In a June 21, 2017 Tax Court of Canada case (Lawson 

vs. H.M.Q., 2015-3474(IT)I), at issue was whether the 

wholly dependent credit could be claimed where only 

one party was providing a cheque which represented 

the net of each party’s child support liability. 

Where both parties are required to pay, either may 

claim the credit (Subsection 118(5.1)). At issue was 

whether the agreement, in fact, created two obligations 

to pay or just one.  

 

Taxpayer wins 

While the Court expressed concern that minor wording differences in an 

agreement could cause a credit to be available or not, the Court 

determined that in this situation there truly was an obligation on each 

person’s part. As such, the credit was allowed. 

 

Specifically, the Court noted: 

“..where a separated couple rely on CRA commentary suggesting there 

can be one cheque for convenience sake, where the couple draft their 

agreement with the intention to create mutual requirements to pay, 

where the net payment is not based solely on the Guidelines but 

represents an obligation of one side to make payments towards travel 

expenses of the other and where a subsequent written agreement is 

accepted by the CRA while not altering the prior agreed-upon 

arrangement, I am prepared to interpret the separation agreement as 

creating two obligations and not simply a means of calculating one 

support payment.” 

 

The Court also gave particular credence to minutes of the settlement 

that stated precisely the gross amount that each party should pay. 

For specific excerpts from the settlement agreement, see the Ruling. 

 

 

“philanthropic 

possibility” 

“original intention” 

https://members.videotax.com/technical-interpretations/2017-0692361C6-clhia-2017-q4-gift-of-a-life-insurance-policy
https://www.canlii.org/en/ca/tcc/doc/2017/2017tcc131/2017tcc131.html
https://www.canlii.org/en/ca/tcc/doc/2017/2017tcc131/2017tcc131.html
https://www.canlii.org/en/ca/laws/regu/sor-97-175/latest/sor-97-175.html
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INTERNATIONAL 

434(15)  Consider 

 

GUIDE TO COMPLETING T1135 
An article by Rotfleisch & Samulovitch P.C. (Canadian Tax Law Firm 

Complete Guide To CRA T1135 Forms, by David Rotfleisch) discussed 

a variety of issues related to the T1135 form, including the following: 

• Specified foreign property (SFP; defined in Subsection 233.3(1)) 

may include copyrights and patents, insurance policies, 

precious metals and futures contracts, in addition to assets 

more commonly considered. 

• Shares of a Canadian corporation listed on a foreign stock 

exchange, paying dividends in a foreign currency, are not SFP. 

• Shares of a Canadian corporation held in a foreign brokerage 

account are SFP. 

• Shares of a foreign corporation listed on a Canadian stock 

exchange are SFP. 

• The cost amount of depreciable property changes over time. 

• American Depository Receipts (ADRs) trade in the U.S. but 

represent shares of non-U.S. corporations, making 

determination of the country to disclose challenging. 

 

The article also discussed property not required to be reported, filling out 

the form, filing deadlines, and penalties for failure to file and for errors. 

 

 

SERVICES TO A FOREIGN GOVERNMENT 
In a May 15, 2017 French Technical Interpretation (2016-0645891E5, 

Grégoire, Sylvain), CRA opined that they do not generally consider health 

services provided to the general public to constitute services to the 

government. As such, a retirement pension received under a Swiss 

canton’s pension plan, in respect of nursing services provided to the 

general public, would not be exempt under the Canada-Switzerland 

Tax Treaty. 

 

Editors’ Comment 

Although the specific question related to the Income Tax Treaty with 

Switzerland, many Treaties provide special exemptions for income derived 

from services to one of the two nations’ governments (including the 

Treaties with the United States (Article XIX) and the United Kingdom 

(Article 18), and the Model Convention of the Organisation for Economic 

Co-operation and Development (OECD; Article 19)). 

 

 

PROPERTY FORECLOSED FROM A NON-RESIDENT 
In a June 20, 2017 Supreme Court of British Columbia case (Scotia 

Mortgage Corporation vs. Gladu, Docket H22861, 2017 BCSC 1182), the 

holder of a mortgage on Canadian real estate owned by a non-

resident asked the Court to declare that the purchasers of three 

“the complexities in 

determining what to 

report” 

“reviewing the relevant 

Treaty for special rules 

for foreign income” 

“the requirement to 

withhold tax if 

acquiring real estate 

from a non-resident” 

https://taxpage.com/cra-t1135-forms/
https://taxpage.com/cra-t1135-forms/
https://members.videotax.com/technical-interpretations/2016-0645891E5-services-rendered-to-a-state
https://www.canlii.org/en/bc/bcsc/doc/2017/2017bcsc1182/2017bcsc1182.html
https://www.canlii.org/en/bc/bcsc/doc/2017/2017bcsc1182/2017bcsc1182.html
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foreclosed properties did not acquire the properties from a non-

resident person. The case indicates this was for purposes of Section 116 

of the Income Tax Act. 

 

The Court held that it was effectively being asked to rule that the 

purchasers were not required to withhold and remit a portion of the 

purchase price (25% of proceeds by default) in accordance with Section 

116, as is normally required where Canadian real estate is purchased 

from a non-resident. Jurisdiction over income tax matters rests with 

the Tax Court of Canada. The Court held that it lacked jurisdiction to 

rule in this matter or, to the extent it had jurisdiction, declined to rule in 

favour of the Tax Court. 

 

Editors’ Comment 

Presumably, neither the purchasers of the property nor the mortgage 

holders wanted to be at risk of a later assessment for taxes which should 

have been withheld. An Advance Tax Ruling might be considered for 

such a situation. 

 

 

SALE OF U.S. LIMITED PARTNERSHIP (LP) INTEREST 
In the August edition of Canadian Tax Highlights (No Tax on Sale of US LP 

Units, Thomas W. Nelson, Hodgson Russ LLP, Buffalo), the U.S. taxation 

on the disposition of an interest in a LP by a foreign entity was 

discussed in the context of a recent U.S. Tax Court case (Grecian 

Magnesite Mining, Industrial & Shipping Co., SA v. Commissioner, July 13, 

2017). 

 

The U.S. Tax Court determined that such dispositions should be treated 

on an entity basis (the sale of a single asset, being the LP interest) rather 

than an underlying asset basis (the sale of the LP’s assets). In addition, 

the Court opined that the gains on such a sale constituted non-effectively 

connected income (which is exempt from U.S. tax). 

 

In other words, the Court found that the gains from the disposition of 

an interest in an LP by a foreign entity would be exempt from U.S. 

taxation. 

 

This decision is contrary to the IRS’ long-standing 

position (Revenue Ruling 91-32) which held the 

contrary. The article noted, however, that such 

precedence may not be applicable where a significant 

amount of the partnership’s assets include real property 

(where the Foreign Investment in Real Property Tax 

Act, FIRPTA, regulations override the non-tax 

treatment). The author of the above article noted that 

this case is likely to be appealed. 

 

 

 

 

“potential tax 

advantages in these 

corporate structures” 

http://www.ilw.com/books/TheEB5BookOnlineResource/Regulations/Revenue-Rule-91-32.shtm
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U.S. PARTNERSHIPS LATE FILING – SOME IRS RELIEF 
For calendar year partnerships, the due date for filing the 

partnership’s tax return to the IRS in 2016 was changed to March 15 

from April 15. Many partnerships filed their returns by the former April 15 

deadline and, if not for the change, would have filed their returns on time. 

Due to the change, they were late. 

 

On September 1, 2017, the IRS released IR-2017-141 which provided 

relief for these partnerships where, essentially, the returns were filed 

with the IRS and furnished copies provided to the recipients by the date 

that would have been timely in prior years (April 15), or a request for an 

extension of time was filed by the April 15th date. Taxpayers who qualified 

for this relief will not be considered to have received a first-time 

abatement under IRS’s administrative penalty waiver program. 

 

Partnerships that have already been assessed a penalty but qualify for 

relief should be receiving a letter in the coming months notifying them of 

the relief. 

 

 

SALE OF A CANADIAN PROPERTY BY A U.S. PERSON 
An article in the August edition of Canadian Tax Highlights (US Citizens 

Living in Canada: Foreign-Currency Gain, Roy Berg of Moody’s LLP 

and Alexey Manasuev of US Tax IQ) reminded practitioners that, while the 

gain on a principal residence by a Canadian resident may be exempt from 

tax, other tax consequences may exist for U.S. taxpayers. 

 

The U.S. allows an individual to exclude up to US$250,000 from the sale 

or exchange of their principal residence from gross income. Gains in 

excess of this may be subject to U.S. tax. 

 

Also, foreign currency exchange gains or losses on the disposition 

of the property, as well as the mortgage repayment, must be 

considered. For example, consider a property that was acquired for 

CAD$1 million when the Canadian and U.S. dollar were at par but sold for 

CAD$1.1 million when the Canadian dollar had weakened to $0.75 on the 

U.S. dollar. A CAD$800,000 mortgage is acquired on the property. 

 

For U.S. tax purposes, a capital loss of $175,000 (($1.1M x 0.75) – ($1M 

x 1)) is experienced. The repayment of the mortgage is subject to a 

$200,000 foreign exchange gain (($800,000 x 1) – ($800,000 x 0.75)). 

While the taxpayer is not subject to tax on the sale (due to the loss 

position), they are subject to tax on the foreign exchange gain on the 

mortgage repayment. 

 

With the weakening in the value of the Canadian dollar against the U.S. 

dollar, a U.S. citizen selling his residence in Canada may experience a 

large U.S. loss. 

 

 

“get the forms in on 

time next year” 

“gains on principal 

residence for U.S. 

taxpayers may not be 

fully exempt” 

https://www.irs.gov/newsroom/irs-provides-penalty-relief-for-partnerships-that-filed-late-returns-in-2017
https://www.irs.gov/pub/irs-drop/n-17-47.pdf
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WEB TIPS 

434(16)  Consider 

 

FEDERAL COURT OF APPEAL DATABASE 
Throughout the Monthly Tax Update newsletter, we 

discuss various tax related Court cases, most 

commonly those in the Tax Court of Canada. 

Taxpayers and the Minister have the option to 

appeal the decision of the Tax Court to the 

Federal Court of Appeal. 

 

In some cases, practitioners may wish to 

determine the process of an appeal, or, even 

whether a judgment in the Federal Court of Appeal has been issued. 

Generally, we comment on Federal Court of Appeal decisions if it overturns 

or otherwise alters a Tax Court decision we previously commented on. 

 

Determining the status of an appeal can be difficult. However, the 

Federal Court of Appeal provides a database to assist. 

 

To determine the status of an appeal, go to the Federal Court of Appeal 

webpage (http://cas-cdc-www02.cas-satj.gc.ca/portal/page/portal/fca-

caf_eng). From there, follow the steps below: 

1) Click on “Court Process & Procedures” on the left side of the 

screen. 

2) Click on “Proceeding Queries” in the drop-down menu. 

3) If you do not have the Court number, click on “Indexing 

Queries”. This allows users to search the database using the 

Party Information, Related Cases, or Intellectual Property. 

Clicking on the “Court Number” in the search results will provide 

basic information on the case. Clicking on “RE” will provide the 

Recorded Entries relating to the case. A Recorded Entry 

provides a brief description of a document that has been 

filed or an event that has transpired. 

4) If you have the Court number, either follow Step 3 above, or 

simply click on “Recorded Entries Queries” after Step 2) above 

and input the Court number. 

 

 

GST/HST 

434(17)  Consider 

 

INPUT TAX CREDITS (ITCs) – DUE DILIGENCE 
In a January 29, 2016 Tax Court of Canada case (SNF S.E.C. vs. H.M.Q., 

2013-1207(GST)G), CRA had denied over $500,000 of ITCs, and 

assessed penalties and interest, in respect of GST and QST paid to 

twelve suppliers. Unknown to the taxpayer, the suppliers did not 

remit the tax. 

“determining whether 

a case has been 

appealed” 

http://cas-cdc-www02.cas-satj.gc.ca/portal/page/portal/fca-caf_eng
http://cas-cdc-www02.cas-satj.gc.ca/portal/page/portal/fca-caf_eng
https://www.canlii.org/en/ca/tcc/doc/2016/2016tcc12/2016tcc12.html
https://www.canlii.org/en/ca/tcc/doc/2016/2016tcc12/2016tcc12.html
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The taxpayer, a scrap metal dealer, obtained evidence of prospective 

suppliers’ GST and QST registration prior to accepting them as 

suppliers. 

 

Taxpayer wins – mostly  

The taxpayer must use reasonable procedures to 

verify that suppliers are valid registrants, their 

registration numbers actually exist and are in the 

name of that person. The Court held that the 

taxpayer’s procedures (reviewing the suppliers’ 

registrations, stamped by Revenue Quebec) were 

generally sufficient to meet the documentation 

requirements (Excise Tax Act Subsection 169(4)). It 

was not relevant that some suppliers did not have 

scrapyards and/or vehicles to carry on scrap businesses, nor that 

payment was often made in cash, making it difficult to verify the suppliers’ 

revenues. The taxpayer could not be expected to query government officials 

to ensure that GST registrations were properly issued. 

 

However, in respect of one supplier, the facts showed that the taxpayer 

had been sloppy to the point of gross negligence in accepting evidence 

of registration where it was clear that the registered supplier was not 

acting on their own account. Those ITCs were properly denied, and 

the related gross negligence penalty upheld. 

 

As well, one purchase was made on the date the supplier’s 

registration was cancelled, so the supplier was not a registrant on 

that date, and the ITC was properly denied. However, the related gross 

negligence penalty was reversed, based on the due diligence 

undertaken in respect of the supplier previously. 

 

Finally, the Court held that a rebate for GST/HST paid in error (Excise 

Tax Act Subsection 261(19)) does not apply where the error arises due to 

the taxpayer’s negligence, or because the payment is made to a non-

registrant, including a supplier whose registration has been cancelled. 

The purpose of the rebate is not to allow the taxpayer to recover 

GST/HST from the Crown when the erroneous payment to the supplier 

results from taxpayer’s failure to exercise proper care and attention. 

 

 

SINGLE SUPPLY – SERVICES PROVIDED INSIDE AND 
OUTSIDE OF CANADA 
In a July 11, 2017 Federal Court of Appeal case (Club Intrawest vs. 

H.M.Q., A-249-16), at issue was what portion of resort fees paid by 

members of the Intrawest program would be subject to GST. Fees paid 

provided access to resorts in Canada, the U.S., and Mexico. The fees 

were used primarily to administer the program, maintain the 

properties, and build a reserve fund. The taxpayer had argued that the 

portion of the fee related to the properties outside of Canada should 

not be subject to GST/HST according to the place of supply rules in 

Section 142 of the Excise Tax Act. 

“reasonable 

procedures to verify 

suppliers are GST/HST 

registrants” 

“verifying GST/HST 

registration has not 
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https://www.canlii.org/en/ca/fca/doc/2017/2017fca151/2017fca151.html
https://www.canlii.org/en/ca/fca/doc/2017/2017fca151/2017fca151.html
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In the original Tax Court of Canada case (Intrawest vs. H.M.Q., 2012-

3401(GST)G), the Court found that the fees were for a single supply of 

service, and that part of the service was provided in Canada, 

therefore GST/HST was applicable to the entire fee. 

 

Taxpayer wins 

Generally, once it has been determined that there is a single supply, the 

entire charge is either subject to GST/HST or not. The Federal Court of 

Appeal determined, that even though the service was paid in a single 

payment, an alternative approach was required to recognize that 

ultimately the services were distinct: services provided inside Canada 

and those provided outside. These were two separate supplies, so the 

single supply provisions did not apply. 

 

The Federal Court of Appeal agreed that the taxpayer’s original 

proposal to charge GST/HST based on the proportion of costs in Canada 

to the total membership costs would more fairly and reasonably 

reflect the nature of the supply. 

 

 

AGENCY AGREEMENT 
In a June 9, 2017 Tax Court of Canada case (572256 Ontario Ltd. vs. 

H.M.Q., 2015-4326(GST)I), the Court reviewed whether an entity’s 

management contract to maintain real property of the taxpayer 

constituted an agency agreement. If it did, the taxpayer was eligible to 

claim input tax credits for purchases made by the management entity. 

 

Taxpayer wins 

The management agreement identified the property manager as an 

agent of the property owners. This status was questioned because the 

manager had acquired the parking area related to the other real 

estate. Although no written documentation existed to support the 

relationship, the Court concluded that the parking area was held as a 

bare trustee, and the manager acted as agent in respect of that 

property as well. The taxpayer was, therefore, entitled to input tax 

credits. 

 

 

DID YOU KNOW... 

434(18)  Consider 

 

BC – WILDFIRE RELIEF GRANTS 
In an August 22, 2017 Release (2017JTT0137-001468) it was noted that 

$1,500 grants were being offered to help resume operations for those 

affected by BC wildfires.  Eligible organizations include small 

businesses, First Nations, and non-profits located in certain areas.  

For further details on qualification, or to apply for a grant, visit 

redcross.ca.  Applicants have until October 31, 2017 to apply. 

 

“whether there are 

separate supplies” 
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https://www.canlii.org/en/ca/tcc/doc/2016/2016tcc149/2016tcc149.html
https://www.canlii.org/en/ca/tcc/doc/2016/2016tcc149/2016tcc149.html
https://www.canlii.org/en/ca/tcc/doc/2017/2017tcc108/2017tcc108.html
https://www.canlii.org/en/ca/tcc/doc/2017/2017tcc108/2017tcc108.html
https://archive.news.gov.bc.ca/releases/news_releases_2017-2021/2017JTT0137-001468.htm
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ONTARIO BASIC INCOME PILOT – SOCIAL 
ASSISTANCE 
The Ontario Basic Income Pilot, lasting 3 years, will include lower 

income participants chosen at random from certain areas in Ontario 

(Hamilton, Thunder Bay, and Lindsay), and will be restricted to those 

between the ages of 18 and 64.  Monthly basic income payments will be 

responsive to changes in one’s income, family composition, and 

disability status.  In a June 26, 2017 Technical Interpretation (2017-

0704801E5, Wirag, Eric), CRA noted that the payments are based on an 

income test, and therefore constitute social assistance payments 

(Paragraph 56(1)(u)). Social assistance payments are generally required 

to be included in an income tax return, however, may also be deductible 

(Paragraph 110(1)(f)). 

 

 

CANADA/U.S. BORDER TRACKING 
In an August 31, 2017 Canadian Press article (Ottawa sharing info with 

U.S. Homeland security on all Americans entering Canada, Jim Bronskill) 

it was noted that data will be shared between Canada and the U.S. 

which includes a traveller’s name, nationality, date of birth, gender, 

the country that issued the travel document, and date and time of 

crossing. 

 

The first phase of the project did not include the exchange of information 

on citizens of either country (only permanent residents, foreign nationals 

etc.).  As an interim step, an agreement was signed which now allows 

Canada to supply information to the U.S. regarding American citizens.  

The Bill to permit the U.S. to share information on Canadian citizens is 

currently at second reading in the Senate.   

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

“to be included on a 

tax return” 

“trips across the 

border are tracked” 

https://members.videotax.com/technical-interpretations/2017-0704801E5-social-assistance-ontario-basic-income-pilot
https://members.videotax.com/technical-interpretations/2017-0704801E5-social-assistance-ontario-basic-income-pilot
http://www.cbc.ca/news/politics/border-agency-sharing-info-with-america-1.4270710
http://www.cbc.ca/news/politics/border-agency-sharing-info-with-america-1.4270710
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APPENDIX A 
 

Some Recently Released CRA Publications and Forms 

 

 

Forms/Statements/Returns  

• B256 Excise Act, 2001 - Application for Refund 

• CPT30 Election to Stop Contributing to the Canada Pension Plan, or Revocation of a Prior 

Election 

• RC590 Electronic Payment Adjustment Form 

• T1213 Request to Reduce Tax Deductions at Source 

• T1213(OAS) Request to Reduce Old Age Security Recovery Tax at Source 

• T2030 Direct Transfer Under Subparagraph 60(l)(v) 

• T2220 Transfer from an RRSP, RRIF, PRPP or SPP to Another RRSP, RRIF, PRPP or SPP on 

Breakdown of Marriage or Common-law Partnership 

• T3 Various T3 forms and schedules 
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https://www.canada.ca/en/revenue-agency/services/forms-publications/forms/b256-excise-act-2001-application-refund.html
https://www.canada.ca/en/revenue-agency/services/forms-publications/forms/cpt30-election-stop-contributing-canada-pension-plan-revocation-a-prior-election.html
https://www.canada.ca/en/revenue-agency/services/forms-publications/forms/cpt30-election-stop-contributing-canada-pension-plan-revocation-a-prior-election.html
https://www.canada.ca/en/revenue-agency/services/forms-publications/forms/rc590-electronic-payment-adjustment-form.html
https://www.canada.ca/en/revenue-agency/services/forms-publications/forms/t1213-request-reduce-tax-deductions-source.html
https://www.canada.ca/en/revenue-agency/services/forms-publications/forms/t1213-oas-request-reduce-old-security-recovery-tax-source.html
https://www.canada.ca/en/revenue-agency/services/forms-publications/forms/t2030-direct-transfer-under-subparagraph-60.html
https://www.canada.ca/en/revenue-agency/services/forms-publications/forms/t2220-transfer-rrsp-rrif-prpp-another-rrsp-rrif-on-breakdown-marriage-common-law-partnership.html
https://www.canada.ca/en/revenue-agency/services/forms-publications/forms/t2220-transfer-rrsp-rrif-prpp-another-rrsp-rrif-on-breakdown-marriage-common-law-partnership.html
https://www.canada.ca/en/revenue-agency/services/forms-publications/forms/t3fft-t3-federal-foreign-tax-credits.html
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